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Current Topics. 


New Appointments. 

Wirth commendable promptitude the vacancy created in the 
Court of Appeal by the retirement of Lord Justice GREER 
has been filled, and everyone will recognise that an excellent 
choice has been made by the promotion of Mr. Justice 
pu Parce, who has won golden opinions in the King’s 
Bench Division by his unfailing courtesy and by the grasp 
he has shown of the various problems that have come before 
him: he should prove a worthy successor to Sir ARTHUR 
GREER. 
Mr. WINTRINGHAM Norton SraBte, M.C., K.C., who comes to 
his new duties with a ripe experience of varied work, but 
particularly in the various questions that emerge in bankruptcy, 
and in addition to his work as a busy practitioner he has had 
a certain amount of judicial experience as Deputy Chairman 
of the Montgomeryshire Quarter Sessions and as Chancellor 
of the Diocese of Portsmouth. 


Lord Justice Greer’s Retirement. 

WHILE it was generally known that Lord Justice GREER, 
the senior of the Lords Justices, had for some time con- 
templated retirement, that intention, now that it has become 
un fait accompli, will be received with great regret by the 
He will indeed be greatly missed in 


whole legal profession. 
where for the past few years he has 


Court of Appeal No. 2, 


been the presiding Lord Justice, for to a masterly grasp of 


the law he united a kindly human feeling towards all who 
practised before him or who otherwise came in contact with 
him. To all he was the perfection of courtesy, and this was 
once again manifested in his farewell statement in court 
in which he said that he had always endeavoured to treat 
the judgments of the King’s Bench judges—those of the 
Chancery judges rarely, if ever, came to Court of Appeal 
No. 2—with the greatest courtesy, holding, as he did, that it 
was most undesirable that anything should be said which 
might detract from the weight that should be attached to 
their decisions. This trait was eminently characteristic 
of his kindly heart, and was indeed the very antithesis of 


The vacancy thus caused by the promotion of 
Mr. Justice pu Parcg has been filled by the appointment of 


that taken by some of those who in the past have sat in the 
Court of Appeal, and who seemed to take a malign delight 
in ridiculing the alleged lack of law and reason in the pro- 
nouncements which it fell to them to review. It was further 
an additional instance of the kindliness of the Lord Justice 
that in his valedictory observations he did not forget to thank 
the two ushers of the court, who had reduced as far as possible 
the physical handicap through arthritis from which he suffered, 
by providing him without delay with the books of reference 
necessary to be consulted. Incidentally he mentioned that 
it was only on the strong advice of the late Lord Justice 
Scruttron that he had agreed to leave the King’s Bench 
Division and become a Lord Justice. This, we may say, 
was not the least of the many services that great lawyer 
rendered to the public. A distinguished lawyer himself, 
with, perhaps, a predominance of the fortiter in re over the 
suaviter in modo, Lord Justice ScruTTon realised the juristic 
and personal worth of the Lord Justice who has now retired. 


House of Lords Lists. 

WuetTHeER the suggestion put forward by Mr. W. W. 
GiBson, at the recent meeting of The Law Society at Man- 
chester for the abolition of the House of Lords as an appellate 
court, will ever become an accomplished fact remains, if we 
may put it so, in the womb of the future. We know that it 
narrowly escaped abolition in the seventies of last century, 
but like many another threatened institution, it has continued 
to exist and flourish ; and it is significant that at the moment 
there is no appearance of any diminution in the number of 
cases which are being carried to that august tribunal. For a 
considerable number of days the House has been wrestling 
with the difficult problem of the effect of a gold clause in 
bonds issued by a Canadian railway company, and the minutes 
of the House show a long list of cases en route for hearing, a 
list which appears to be even longer than usual, again 
demonstrating that certain litigants will not be satisfied with 
anything less than the ripe and considered decisions of the 
ultimate tribunal. Long ago it was observed by an acute 
French observer in reference to the judicial functions of the 
House that ‘‘ wn proces devant la haute assemblée est un luxe 
que peu de personnes peuvent se permettre,” but apparently 
the cost is no deterrent to a large number of litigants. 
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Appeals to the Privy Council : Compliance with Rules. 
ATTENTION should be drawn to a statement made by 
LORD ATKIN last Tuesday at the conclusion of the hearing 
before the Judicial Committee of the Privy Council of a 
petition to appeal in forma pauperis in a criminal case from 
India. According to the matter in 
The Times, the learned lord said that a grave responsibility 
lay on counsel who advised on pauper appeals in criminal 


note concerning the 


cases. They ought to make themselves acquainted, as no 
doubt they had, with the practice of the Board in those cases. 
They ought not to specify that there was reasonable ground 
for appeal unless they were satisfied that there was some way 
in which they could reasonably bring the case within the rules 
of criminal jurisdiction which were applied by the Board. 
In the particular case with which they were concerned the 
procedure was completely faulty, because they were favoured 
with a certificate which did not state the complete grounds 
on which the person had certified. What had been certified 
was that the accused had the “ aforesaid reasonable grounds 
of appeal,” and their lordships only had the end of the certifi- 
cate, which did not give any grounds at all. That, obviously, 
was extremely faulty, and their lordships in another case, 
if the same procedure were adopted, would reluctantly 
be driven to say that there was no competent certificate. 
We desire to express our indebtedness to The Times for being 
able to bring this important matter to the attention of 
readers. 


Admiralty Actions: Judges and Experience at the Bar. 
THe President of the Probate, Admiralty 

Division of the High Court recently commented in the course 

of a judgment on representations received from time to time 


Divorce and 


from those who afiected to speak for the shipping community 
to the effect that the trial of Admiralty cases by a judge who 
had no experience of such cases at the Bar, had the effect of 
lengthening the hearing and increasing the expense. According 
to the note concerning the matter in The Times, tv which we 
desire to express our indebtedness for the information, the 
learned President that 
representations were followed up by a 
presumably emanating from the same source, to which, of 
course, one had no opportunity of replying. In the case in 
which he was giving judgment an early witness on either 
side made it apparent that both sides had been to blame, and 


went on to say sometimes these 


press campalgt ‘ 


the subsequent part of the proceedings had been taken up 
chiefly by legal contention on the subsidiary question of 
apportionment of blame. Sir Boyp Merriman, P., testing the 
truth of the foregoing allegations with reference to this case, 
thought it was well to take the opportunity of saying that it 
was not because Admiralty cases were tried by judges who 
had not been brought up at the Admiralty Bar that cases were 
protracted. 


Lighting of Trunk Roads. 

SEcTION 23 (1) of the Road Traffic Act, 1934, provides that 
notwithstanding powers conferred on the councils of county 
districts by the Public Health Act, 1875, and upon parish 
authorities which may have adopted the Lighting and 
Watching Act, 1833, under the powers contained i1 
the Local Government Act, 1894, county councils may, if 
they consider that any county road, or part thereof, should be 
illuminated or better illuminated, enter into and carry into 
effect an agreement for the supply of illuminant with the road 
lighting or other authority having power in that behalf, and 
may provide apparatus deemed necessary for the purposes 
aforesaid. 
Captain Austin Hupson, Parliamentary Secretary to the 
Ministry of Transport, when inaugurating the first new system 
of street lighting to which the Minister has made a grant under 
s. 6 (4) of the Trunk Roads Act, 1936. Captain Hupson 
stated that the Minister of Transport was ready to contribute 


s. 7 of 


These provisions were recently referred to by 





to the installation and maintenance of improved systems of 
lighting on all trunk he expressed the hope that 

great advantage of 
matter 
was of Two-thirds of 
the casualties on the roads occurred in built-up areas, and the 
urged that the installation of proper systems of 


roads, and 
hghting authorities would recognise the 
which 


modern systems and would co-operate in a 


vital importance to local inhabitants. 
speak r 
lighting in such areas would do much to reduce the dangers. 
In the particular case the installation covered the whole of a 
trunk road in the area of a parish council—about a mile long 

represented the fruits of co-operation between that 
council, the county council and the Ministry. It 
added that the scheme was planned in conformity with the 
of the Departmental Committee of the Ministry 


and 
may be 


final report 
of Tr insport 
thereunder applied to initial cost 
Hupson hoped that 
foliowed by many other local authorities, and it 
doubted that would have a 
the direction of road safety. 


and that the grant of 5O per cent. rendered 
and 
the example 


ay uulable also to 


maintenance. Capt Lin 
would be 
SUC h a 


will hardly be course 


favourable effect in 


Rules and Orders: Unemployment Assistance. 


THe attention of readers may be drawn to the Unemploy- 
(ssistance (Winter Adjustments) Regulations, 
Parliament, and which put 


ment 1938, 


which have been sanctioned by 


uncertainty as may have existed concerning 
the legality of the exercise of th: 
l 


Ke Ol general 


Unemployment Assistance 
erounds additional 
The labour 


when winter's 


discretion to ma 


allowances during the 


Board s 
winter months. Times 
correspondent recently recalled that last 

allowances were withdrawn the Board put forward proposals 
to authorise the making of such extra allowances in appropriate 
cases, and the outcome was the drawing up of the regulations 
their by the Legislature 
administration of the regulations will 


above referred to and sanction 
It is stated that 


proceed on the general line follow d last 


new 
winter. Each case 
considered on its merits and all cases are to be spec lally 
prior appli ition trom individual 
forthwith, so that 
on the appropriate pay 
The period 


will 


is to 


without the 3 


The 


where made, may take effect 


reviewed 


concerned. review will begin addi- 


tions. 
week beginning on 14th November. 
during which the temporary allowances 
be made will conclude with the week ending L5th April, 1939. 
Attention will be particularly directed to household cases 
where the resources consist mainly of unemployment allow- 
last year the additional 


ances In 
amounted Crue rally from Ys. to 3s a week. 


davs in the 
additions to 


such cases allowances 


The Regulation of Advertisements. 

THe control of advertisements is a subject a good deal 
before the public mind at the present day, and the matter 
ubject of a note in these 
interest to make 


has more than once formed the 
columns. It may therefore be of 
brief reference to a recent decision of the Surrey Quarter 
Appeals Committee concerning an advertisement 


some 


Sessions 
described 
to be injurious to the area in which 
appears from the brief report of the matter in The Times that 
the Malden notice 
Limited to remove an advertisement sign in Robin Hood Lane, 
Kingston Vale, on the ground that it was injurious to the 


as a huge, highly coloured poster, and alleged 
it was displayed. It 


Corporation gave requiring Solosigns 


area. The company appealed against the 
notice to the Kingston County Magistrates, who dismissed the 
appeal It was appellants before the 
Quarter Sessions Appeals Committee that something which 
whole character of a 


amenities olf the 
conceded ior the 
created such an eyesore as to alter the 
district must injure the amenities, but urged that the advertise 
ment in question was in an area zoned for business premises 
and did not injure the amenities of protected land. For 
the council it was contended that the sign despoiled the view 
from Kingston Hill towards Putney Heath and injured the 
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amenities of the village of Kingston Vale. The latter was 
an almost unspoilt village, and no effort had been spared to 
preserve the rural characteristics of the neighbourhood. The 
huge, highly-coloured poster was alien to the interests of the 
immediate neighbourhood, and if the encroachment were not 
resisted it was felt that there would be no end to such utilisa- 
tion of available sites. The site was visited by the Appeals 
(Committee and the chairman intimated that the committee 
was of opinion that the advertisement did not seriously injure 
the amenities. The appeal was, accordingly, allowed with costs. 


Evidence as to Excessive Speed. 

Section 2 (3) of the Road Traffic Act, 1934, replacing 
s. 10 (3) of the Road Traffic Act, 1930, provides that a person 
prosecuted for driving a motor vehicle on a road at a speed 
exceeding a speed limit imposed by or under any enactment 
shall not be hable to be convicted solely on the evidence of 
one witness to the effect that, in the opinion of the witness, 
the person prosecuted was driving the vehicle at a speed 
exceeding that limit. Mention was made in The Times of 
25th October of a recent case in which a lorry driver appealed 
wainst a decision of Cambridge magistrates. According to 
the evidence, two constables saw the man driving his lorry 
over the maximum speed for that class of vehicle, but each 
spoke of a different section of the road at a slightly different 
time. It was argued before a Divisional Court (Lorp 
Hewart, C.J., and CHARLES and MACNAGHTEN, JJ.) that this 
did not satisfy the provisions of the Road Traffic Acts and 
that the evidence could be accepted only if both constables 
spoke as to the speed of the vehicle over the same distance of 
road at the same period of time. The court upheld that 
submission and the appeal was allowed, with costs. 


Recent Decisions. 

In People’s Hostels, Ltd. v. Turley (p. 870 of this issue), 
2 Divisional Court (Lorp Hewart, C.J., and CHARLES and 
MacnaGuTen, JJ.) upheld a decision of justices to the effect 
that certain preraises were a “ common lodging-house ”’ within 
the meaning of s. 235 of the Public Health Act, 1936. The 
court negatived the appellants’ contention that the charging 
of the inmates by minimum weekly contracts took the premises 
out of the sphere of a common lodging-house and that the 
definition contained in s. 235 of the Public Health Act was 
not intended to alter the previous law. 

In Chappell, M. M. v. Chappell, R. R. (The Times, 20th 
October), where the respondent, under s. 9 of the Matrimonial 
Causes Act, 1937, moved the court to make absolute a decree 
nisi of divorce granted to the petitioner, who had not applied 
to have the decree made absolute, HENN Cot.ins, J., intimated 
that the remedy open toa party under the section was clearly in 
the court’s discretion, and he declined to exercise that discretion 
in favour of the respondent, who had not paid to the 
petitioner sums of money due under an order for alimony 
pendente lite, on the ground that the respondent was in 
contempt and the case was one in which the discretion ought 
not to be exercised in the respondent’s favour. 

In Hallett and Another v. Amalgamated Engineering Union 
and Others (The Times, 22nd October), Stwonps, J., held that 
a statement which had been circularised by the plaintiffs 
among the branches of the defendant union was likely seriously 
to prejudice the trial of an action being brought to obtain 
a declaration and an injunction with regard to the funds 
of the union, and was a contempt of court for which, in the 
circumstances, the appropriate punishment would be an order 
to pay the costs of the motion. 

In Re St. Hilary, Cornwall ; King v. Roffe-Silvester 
(The Times, 22nd October), Mr. W. N. Srasie, K.C. (as 
he then was), sitting as deputy for the Dean of Arches, 
gave judgment on an appeal by The Rev. C. G. Rorrr- 
SiLvesterR, Vicar of the Parish of St. Hilary, Cornwall, and 
one of his churchwardens, from the decision of the Chancellor 





of the Diocese of Truro, ordering the removal from the church 
of ornaments alleged to have been placed there without a 
faculty by a former vicar, and to be illegal. 

In Walters v. Wright (p. 872 of this issue), a Divisional Court 
(Lorp Hewart, C.J., and CHARLES and MACNAGHTEN, JJ.) 
reversed a decision of justices for the West Riding of Yorkshire 
and held that poultry farming was “ agriculture” for the 
purposes of the Agricultural Wages (Regulation) Act, 1924, 
with the result that one who had been employed as a general 
worker on a poultry farm was entitled to the difference between 
the amount which he would have received in wages calculated 
on the basis of the minimum rate for agricultural workers 
fixed by the Local Agricultural Wages Committee and the 
amount which he had received. 

In Francis, Day and Hunter, Lid. v. Twentieth Century 
Fox Corporation, Ltd., and Others (The Times, 25th October), 
the Judicial Committee of the Privy Council granted the 
petitioners special leave to appeal against a judgment of 
the Court of Appeal for Ontario, reversing the trial judge’s 
decision in favour of the petitioners. The latter had brought 
an action claiming a declaration that they were the owners 
of the copyright in the musical work entitled ““ The Man who 
Broke the Bank at Monte Carlo,” and that their copyright 
in the title had been infringed by the respondents by the 
making and exhibition in Canada of a film bearing the same 
title but not containing any of the words or music of the 
musical work. The question was whether the title was 
original and distinctive within the definition of ‘‘ work ” 
ins.2 (1) of the Canadian Copyright Act, 1931, and Lorp ATKIN 
intimated that there was an arguable point on this question. 


In Macleod v. J. J. Lane, Ltd. (p. 871 of this issue) a 
Divisional Court (Lorp Hewart, C.J., and CHaries and 
MAcNACHTEN, JJ.) held that a metropolitan police magistrate 
should have found the offence with which the respondents 
were charged under the Factory and Workshop Act, 1901, 
proved. An information had been preferred by a factory 
inspector charging the respondents with neglect to observe 
the provisions of s. 10 (1) of the Act relating to the fencing 
of dangerous machinery and the learned magistrate held 
that a boy, who had been injured, was in a position to refuse 
to answer questions tending to incriminate him in view of 
a subsequent information preferred by his employers, charging 
him as “the occupier of a factory” with a similar offence 
under the Act. Lorp Hewarr said that the latter summons 
had accurately been described as ‘ obvious nonsense,” 
See pel Jesset, M.R., in Br parle Reynolds, 20 Che D. 299. 

In McCormick v. Bennison and Others (p. 869 of ‘this issue), 
the Court of Appeal (Stesser, MacKinnon and FINtay, 
L.JJ.) upheld a judgment in favour of the plaintiff, who 
was awarded £1,050 damages for libels appearing in The 
People newspaper, and in a book called “ Giants on Parade.” 
The court negatived the contention that the words were 
ineapable of a defamatory meaning and that Hawke, 1 
was wrong in leaving them to the jury. The learned judge 
would have heen wrong not to have done So. 

in Sidery v. Evans and Peters (The Times, 27th October) 
a Divisional Court (Lorp Hewart, (.J., and CHarzes and 
Macnacuren, JJ.) reversed a decision of Essex justices and 
held that the first defendant had unlawfully used, and the 
second defendant had unlawfully caused to be used, a motor 
vehicle as an express carriage otherwise than under a road 
service licence in contravention of s. 72 (1) and (10) of the 
Road Traffic Act, 1930. The vehicle, which had been 
hired by the second from the first defendant, had been 
employed to convey passengers for reward to and from a 
foothall eround on an occasion in Oetober, 1937, and on nine 
other oceasions within a period of less than four months, and 
the court intimated that the defence of * special oceasion ”’ 
was not available (see Road Traffie Act, 1930, s. 61 (2), an 


Road Traffic Act, 1934, s. 25 (1)). 
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Criminal Law and Practice. 
CORONER’S REJECTION OF JURY’S VERDICT. 
THE question was recently raised in a coroner’s court as to 
whether a coroner may reject the verdict of the jury after 
having advised them to return a verdict other than that 
actually returned. The foreman of the jury said: ** We have 
got a bit sore at having to attend these Inquiries and bring 
We have a of what 
The jury found that the deceased 


to the culpable negligence of another 


in automatic verdicts. knowledge 
happened in this case.” 
met his death owing 
person, although the deputy coroner had advised them to 
return a verdict of “* death by misadventure.” 


The deputy coroner had explained to the jury that tl 


he 
magistrates had already dismissed a charge of manslaughter 
against the person whom they found to be culpably negligent, 
and fined him for dangerous driving, suspending his driving 
licence for two years. 

The deputy coroner at first refused to accept their verdict, 
pointing out that it was practically a verdict of manslaughter, 
and that it was not right for a jury to put a man in peril 
twice. At a later hearing, however, he accepted the jury’s 
verdict. 

The deputy coroner's not entirely without 
pre cedent. In Smith's Case (Comb. 386). “a coach and horses 
having beat down a post stuck in the ground, which struck a 
man 


action Is 


that thereof he soon died, the coroner’s inquest 
would only find, that the post moved to his death, which 
presentment the refused to he 
adjourned them to several places, and at last to the Assizes : 
but nothing could prevail with them to make any other 


SO, 


coroner having receive, 


presentment. The coroner moved the Court to know what he 
should do, for if he returned the said presentment, it would 
appear upon the face of it, that he could not have accepted 
him, 
But 


coroner 


it, and thereupon an information would lic against 
and the clerks of the Crown said the practice was so. 
(per curiam, chsente Holt) that is unreasonable, for the 
hath no remedy, but ought To aces pt such presentment as the 
jury makes. He moved, that four or five of the jury might be 
ordered to attend that the Court might examine their reasons 
Sed yO) allocatur. Note K Holt Was 
not present when this case was first moved, and said the coroner 
should not have adjourned them to places at great distance, 
by way of punishment, but to the Assizes was well, where the 


for making such a return. 


judge will inform them better.” 

In R. Vv. Mallet and Chilcote. 1 Cox €.C rule was 
obtained upon the the of the 
deceased to show cause why an inquisition should not be 


500, a 
calling coroner and widow 
quashed on the ground that the inquisition which found 
Chileote to be guilty of manslaughter had been signed by the 
jury under duress of imprisonment. The coroner properly 
directed the jury on the question of manslaughter, but the 
jury found that Chilcote had been “ suilty of a gross 
of duty, but of The 
addressed them and they then returned a verdict that “ the 


nevlect 
not manslaughter.” coroner again 
life of the deceased had been abridged by exposure to the air 
all night.” A verdict, ] 
against Chileote, was drawn up several days later and presented 
to the jury for signing, which they refused to do, stating that 
they had never found such a at all. 
threatened to commit them to prison if they continued to 
refuse to sign the document, and they then signed it. 


containing a finding of manslaughter 


verdict The coroner 


In the course of argument, Coleridge, J., asked “ If the jury 
did wrong, was the coroner at liberty to dragoon them into 
right?” 
the duty of a coroner to draw up the inquisition for the 
signature of the jurors immediately after their verdict is 
returned, 

The law is made a little clearer in view of the altered effect 
of the verdict of a coroner’s jury brought about by the 
Coroners (Amendment) Act, 1926. Section 20 of that Act 
provides that if a coroner is informed before the jury have 


The inquisition was quashed on the ground that it is 


| given their verdict that some person has been charged before 
| examining justices with the murder, manslaughter or infanti- 
| cide of the deceased, he must adjourn the inquest till after 

lusion of the criminal proceedings, and may, if he thinks 
The section also provides that the 


the con 


fit, discharge the jury. 
| coroner may decide not to resume the inquest, having regard 
| to the result of the criminal proceedings. 

By a proviso to sub-s. (2), if in the course of the crimina 
| proceedings any person has been charged on indictment, then 
upon the resumed inquest no inquisition shall charge that 
person with an offence of which he could have been convicted 
on the indictment or shall contain any finding which is 
inconsistent with the determination of any matter by the result 
of those proceedings. * Jervis on Coroners ” (7th ed., 1927, 
p. 141) says with regard to this: “Should the inquest be 
resumed, the proviso to sub-s. (2), which applies only when the 
person committed for trial by justices has actually been 
charged upon indictment before the petty jury, will not 
prevent the coroner’s jury from making a finding, if necessary 
which is inconsistent with any dismissal of a charge by 
, or with the throwing out of any bill by a grand jury.” 
There does not seem any reason why this should lead to a 


justices 


person heing put in peril twice, as if the coroner proceeds to 
commit a person for trial under his powers under s. 25 of the 
Coroners (Amendment) Act, 1926, the plea of autrefois acquil 
would be a complete answer. 

On the other hand, there is this to be said in support of the 
coroner having a right to reject the jury’s verdict, that in the 
of at 3. it is stated 
that the verdict 1s equivalent to an indictment, and, as 
pointed out in R. v. Divine [1930] 2 K.B. 29, it 
may be quashed for defects as in the case of an indictment. 
But it is the business of the court of trial or of the High Court 
to quash the inquisition and not of the coroner himself. 

It is interesting to observe that the jury admitted in the 
presel t case that they hada knowledge of what had happened 
The rule for hundreds of years past has been that a juror may 


first edition * Jervis on Coroners,” at p. 25: 


Talbo 7 


vive evidence in open court where he will be examined upon 


of something of his own knowledge to the rest of 


his oath, 
the jurors, but that he ought not to be examined by his fellow 
jul rs in privs te ( Be ynett v. Hartford Hundred (1650), Sty. 253 
Probably if all the jurors confessed to private knowledge of the 
facts of the case the coroner would be right te discharge them 
and summon a new jury. 

And certainly it would seem that the better course for him 
to adopt when one of the jury admits to private knowledge 
of the case, is to withdraw him from the jury, and utilise him 


as a witness in the ordinary way 





Valuation of Annuities. 
FOR ABATEMENT AND DEATH DUTIES 


(Continued from p- 845.) 


I] 


ANOTHER occasion on which an annuity has to be valued is 
bequeathed by a testator whose estate. though 
not insoly insufficient to full the annuity 
and the other gifts in the will. For dealing with this situation 
the rule is that the annuity must be valued, and that the 
must abate in the same proportion 
The date at which the value should 
not clearly settled, but would appear to be the 
time of the If the question is the 
subject of an originating summons, the date ts that of the 
hearing of the summons (Delves v. Newington (1885), 52 L.T 
512): if the estate is being administered by the court, the 
date is that of the order in which the point is dealt. with 
(Potts v. Smith, infra). 

In Re Ellis {1935| Ch. 193, the will directed that certain 
annuitants were to have 5 per cent. on the capital value of the 
annuity fund until it had been appropriated, and for that 
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reason it was decided that the annuities should be valued as 
in Re Richardson 
1915] 1 Ch. 353, where there was no such direction or any 
ther indication in the will, the date of the valuation was 
ordered to be as at the end of a year from the testator’s 
death In Re Ellis, Supra, the court ordered that the present 
lues of the annuities should be ascertained on a 4 per cent. 


it the date of the order on the summons. 


isis. The table used for valuing annuities for the purpose 


abatement is the Government Annuitants Table {Re 
Richardson, supra). 
In the case of an annuitant, who is living at the time 


vhen the valuation is made, the amount of any arrears of 


his annuity down to the time of valuation has to be added 
to the present value of the future of the annuity, and the 
tal sum then abates (Heath v. Nugent (1860), 29 Beav. 226 : 
Re Williams (1884), 27 Ch. D. 703). 
free of duty, the duty is added to the annuity to ascertain 
alue (Re Turnbull [1905] 1 Ch. 726). Where an annuitant 
sdead at the time of valuation, ull that his estate is entitled 
to is the total of the arrears to the date of his death, and it is 
ssum which abates (Todd v. Bielby (1859), 27 Beav. 353). 
In Re Richardson (1915) 1 LR. 39, where an annuity 
id been given to the testator’s widow for the duration of her 


( 
7 


If an annuity is given 


vidowhood and the estate was insutlicient, it was held that 


t| 

he annuity should be valued as a simple life annuity: that 

it value should abate part passu with the other legacies : 
ind that the abated sum should be applied in purchasing a life 
unuity, which should be paid to the widow till her remarriage. 

Reversionary annuities present a special problem. In 
Potts v. Smith (1869), L.R. 8 Eq. 683, an annuity was left to 
\ for life and then to B for life. 
dministered by the court, and was found to be insufficient. 
ln the meanwhile A had died, and B had, therefore, succeeded 
othe annuity. The question was how this annuity was to 
be valued for the purposes of abatement. It was decided 
at the value was the arrears from the death of A, plus the 
the annuity. The method of valuing an 
mnwuity which has not fallen into pOssession is to value it as a 
is then the figure of that value 

abates : see next-mentioned case at p. 428. 

In Re Metcaif |1903] 2 Ch. 424, a testator left an annuity 
of £100 to his widow, and subject thereto an annuity of £150 
For five years 


The testator’s estate was 


c 


present value o 


reversionary annuity : and it 


to lus son and one of £450 to another person. 
ll the annuities were paid in full, but the estate was then 
found to be insufficient, and for the remainder of the widow’s 
fe only her annuity was paid. In settling the sums which 
were to abate, the question was raised whether the amounts 
received by the other two annuitants during the first five 
vears should be brought into hotchpot. Judgment was 
given in the negative. 

For death duty purposes an annuity may have to be valued 

on the cesser of it, or (4) for making a deduction for it, 
or (eC) for levying legacy duty or succession duty on it. The 
tirst two cases occur in the levying of estate duty. 

Estate duty on the benefit arising from the cesser of an 


Bly Mb) 


innuity is imposed by the Finance Act, 1894, 
ind the valuation of the benefit is governed by s. 7 (7) (0), 
Which direets that the value is to be ~ §the principal value of 
in addition to the property equal to the income to which the 


terest extended.’ The phrase * equal to” means * equiva 


‘principal value of an 
equated with * the 


nt or corresponding to, for the 
addition to the property ” cannot be 
come of the property to which the interest extended ’ 
except by usIng the capital equivalent of th proportion of the 
come thus defined” (Lord Advocate v. Fothringham [1924] 
S.C. 52, 62). 

li A.-G. v. Cool {1921 | 3 WK.B. 607, the testator direc ted 
his trustees to invest four-fifths and to pay his widow £500 


of the income for the maintenance of his son while he was 
died shortly 


after the testator, and without attaining twenty-one, It 


under twenty-one years of age. The son 





was held that the son had an interest in the £500 a year, and 
that the benefit which accrued to the invested four-fifths, 
by the cesser of that interest on his death, was to be valued in 
accordance with s. 7 (7) (6), notwithstanding that the £500 a 
year was limited for a specified term of years, and not for the 
One of the points in dispute in this case was the 
method of valuing the annuity of £500, and from the order 
made by Sankey, J., the rule laid down by s. 7 (7) (6) can be 
veneralised thus: The value of the annuity is such a sum as 
hears at the annuitant’s death the same proportion to the 
value of the property from which it issues as the annuity 
bears to the net annual income of that property. 

Thus, for this purpose, instead of obtaining from tables the 
present value of the annuity itself, the proportion as between 
the annuity and thi 
ascertained, and this proportion is then applied to the principal 
This method is often referred 


. 2a Wf, 
son 8s 11fe. 


whole income of the property is. first 


(capital) value of the property. 
to as the 
(or proportion) which is applied to the value of the property, 
in order to find the sum on which duty is leviable. Lf, fou 
instance, the whole income of the property is £500, and the 
annuity is £100, the slice is one-fourth, and the sum which is 


method. The “slice” is the fraction 


* slicing ” 


dutiable is one-fourth of the principal value of the property 
on Which the annuity is charged. It may be mentioned that, 
in determining the incidence of estate duty on the cesser of an 
annuity, the ~ slice” of the property is disregarded, as it is 
merely a method of calculation, and has no existence of its 
own (Re Palmer [1916] 1 Ch. 391). 

When an annuity continues despite the death which is the 
oceasion of the levying of estate duty, the value of the annuity 
is deducted from the principal value of the property pas sing 
on that death. The valuation of the deduction differ 
according to whether the property is free or settled. In the 
former case the annuity is valued actuarily, the table in th 
1853, being usually adopted: in the 


Succession Duty Act, 
Glossop 11907] 


latter case by the slicing method (4.-G. v. | 
l K.B. 163). In Ri Fr Ye Nv. ( tL A: | 1916] 2 | R. 156, \\ here 
charges for annuities and capital sums had been created priot 


to the property being settled, it was held that, on the passing 
the deduction for the annuities should 
An QhHiuivy 


ess there wa 


of the settled property, 


be the actuarial value of them, and not a slice. 
created by the deceased is not deductible, unl 
full consideration in money or money's worth (Finance Act, 
1894, s. 7 (1): Lord Advocate v. Alexander's Trustees (1905), 
7 F. 367). 

In computing the income to ascertain the slice, Incumbran eS 
are disregarded, if they are not of such magnitude as to affect 
the amount of the annuity (Lord Advocate v. Henderson 
Trustees (1905), 7 F. 963: and see Lord Advocate v. Maclachai 
(1897), 1 F. 917, 922). The income to be dealt with in the 
valuation is the net income (Lord Advocate v. Fothringham, 
supra). 

If the annuity is” 
of which it is free is an addition to the annuity. 


this amount of tax the annuitant’s personal relic 


free of Income tax,” the amount of ta 

Mn computing 
is come mnto 
These reliefs are, of course, depend ne upon 
his total income. In England the rule is that these reliefs are 
to be attributed proportionately to the annuity and to the 
annuitant’s other income (Re Pettit [1922] 2 Ch. 765) : 
in Scotland they are allocated wholly to the latter (Richmond 

Trustees v. Richmond [1935], 8.L.T. 336). Where, however, 


the annuity is “after deducting income tax at the current 


the problem. 


while 


1 


(or standard) rate,” the tax is treated as applicable to the 


annuity (Re Jones [1933] 1 Ch. 842). Tf tie annuity ts free 


I 


of sur-tax, the sur-tax Is apportioned rateably between the 


vross annuity (1e., the annuity plus the income tax thereon) 
and the annuitant’s 
34 T.L.R. 575): and this rule is the same in Scotla 
Richmond's Trustees 

For legacy duty and succession duty an annuity is valued 


on the tables in the Succession Duty Aet, 1855; 


(1918) 
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other Income (Pe Bow “Wg 
Vv. Richmond. supra). 
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so whether the annuity is for life or for a term of years. If the 
annuity is determinable upon the happening of some event 
other than death (e.g., the termination of widowhood by 
remarriage), no regard is had to the contingency, and the 
annuity is valued as one for life. The valuation is made as at 
the date w hen the annuity began to accrue (Legacy Duty Act, 


1796, s. 8: Succession Duty Act, 1853, ss. 31, 32). 





Tae : = 
Municipal Audit Systems. 
[CONTRIBUTED. ] 

As a result of the correspondence on this subject recently 
published in this Journal, it might be of interest to readers 
to have the various systems available more fully expounded. 
There are at present four different systems of municipal 
audit, namely the elective audit, the mayor’s audit, the 

professional audit and the district audit. 

Of these only the elective audit is of any real value to the 
ratepayers. This system, has been in existence 
for more than a hundred years, and the clauses in the Acts 
from that time onwards have remained the same, although 
that those now 


however, 


conditions have so changed clauses are 
considered to be inapplicable. 

The professional audit system has arisen only since the 
Local Government Act, 1933. The conditions laid down 
for this system render fully qualified accountants, insisted 
upon under the 1933 Act, liable to removal at any time by 
the council. This would seem to render their work valueless 
for reasons that have already been clearly stated in Parliament. 

In 1900 the Secretary of the then Local Government Board 
and the Home Secretary vehemently opposed Bills presented 
to Parliament in which the following clause was included: 

v To enable the corporation to appoint and pay a chartered 
accountant or other accountant or accountants to audit the 
accounts of the corporation in lieu of or in addition to the 
existing borough auditors.” 

This important application was covered up in on: 
at least in a Bill called a “ Tramways and Improvements 
Bill,’ and the legal body considering it was the Select Com- 
mittee of the House of Commons on Police and Sanitary 
The clause was resisted in the following terms 


instance 


tegulations. 
by the Local Government Board : 

“ The appointment of Auditors under this Clause by the 
Corporation may be for such a term and subject to such 
conditions as the Corporation thinks fit. The Board 
submit for the consideration of the Committee, whether 
this is a desirable proposal in the event of Auditors being 
appointed under the Clause in lieu under the Municipal 
Corporation Act 1882. It appears to the Board that in 
such case, if paid Auditors are to be appointed by the 
Corporation the Board should clearly define their duties, and 
it is a question for consideration whether, if the audit 
is to be an independent audit, the Auditor should be 
removable at the option of the Corporation as he might 
be under the provisions of the Clause as drawn. The 
Board submit that the words ‘ in lieu of or’ in line 8 on 
page 66, should be struck out of the Bill.” 

The Home Office also made observation as follows : 

“The Secretary of State thinks that this Clause is open 
to strong objection. Provisions have been frequently allowed 
in Corporation Bills permitting the appointment of a 
Professional Auditor in addition to the Borough Auditors 
appointed under the Municipal Corporations Act, but the 
present Clause would allow the Professional Auditor to be 
appointed in lieu of the Borough Auditors thus practically 
repealing the provisions of the Municipal Corporations 
Act, and exempting the Accounts of the Corporation from 
any audit other than that of an Auditor appointed by them- 
selves, and acting under their control, whose duties they 
would have the power to prescribe, and who would be 
removable at pleasure. 








‘* Moreover, the restrictions of Section 25 of the Municipal 
Corporations Act, which forbids the appointment of a 
Town Councillor, or the Town Clerk as auditor, would not 
apply. 

“The Secretary of State submits that this proposal 
should not be allowed, and that the promoters should be 
required to amend the Clause by the omission of the words 
‘in lieu of or’.” 

Mr. Gerald Fitzgerald said : 

“It is objected by the Local Government Board and the 
Home Office that we shall not take power to appoint a 
professional accountant in lieu of or in addition to. We 
have struck out the words ‘ in lieu of or.’ As to the sugges- 
tion that the Bill should clearly define their duties, [ 
think that is a very bad suggestion, because I do not think 
it Is possible for any sill to clearly define the duties of a 
paid officer. As what we are proposing to do now is to 
appoint a professional auditor in addition to the statutory 
auditor | do not think there is any need for the Sill 
to try and make out his duties. I do not see how it could.” 

The chairman: “* That meets with your views, Mr. Boyce.” 
This Parliamentary incident brings forth the following 

facts : 

(1) That the professional audit introduced in the 1933 Act 
is just as objectionable as the audit which was granted to the 
under these Bills. The 1933 Act says that the 
council of a borough may adopt either the district audit 
system or the professional audit system, and that where the 
system of professional audit is adopted then an auditor or 
hall be appointed for such period and on such terms 
as to remuneration or viherwise as the council of the borough 
think fit, and such person shall be qualified and a member 
of one or more of the professional accountants’ bodies. 

The duties of the professional auditor are, therefore, 
left to the discretion of the council whose accounts are to be 
audited, and they become the servants of the council without 
any responsibility to the ratepayers. 

(2) The elective audit referred to above as statutory has 
been forced into disrepute. The clause relating to it, dating 
from 1835, was framed long before there were any institutes 
or associations of qualified accountants. 

Parliament in considering the Local Government Act, 1933, 
made proper provision for the qualifications of the professional 
auditors, whilst leaving their objectionable tenure of office 
to the discretion of the body they are appointed to check. 

As elective auditors need have no qualifications at all 
and ratepayers were scantily informed of the election, this 
system has fallen into disrepute at the instigation of the 
councils themselves, not unaided by the statutory defects. 

The legal omissions are for example, there 1s 
only one polling station (the printed notices of the election 
may be, and often are, as few as | per 1,000 of the electors), 
the remuneration is inadequate, and, finally, whilst any 
councils who have secured powers under the Bills above 
quoted to appoint auditors for themselves fully qualified, 
the elective auditors have fallen into contempt. 

With regard to the district audit, the term “ district” 
should be “* Government,” so as to make it quite clear to the 
councils and the public that the district auditors are neither 
burgesses nor ratepayers living in the district, knowing the 
district and being members of the local community. 

Their duties are equally ill-defined, and their position 
does not tend towards relieving ratepayers of extravagant 
expenditure. District auditors are not furnished under the 
Act with any specified power in this direction. 

The way is left open either for a new Bill, or for an amended 
Bill, to give definite powers to the ratepayers of every 
municipality to appoint their own auditors, requiring them to 
be fully qualified persons, and empowering them to make 
personal reports free from any dictates from the councils. 
Their remuneration should be sufficient to enable them to 
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employ a sufficient staff in order to keep pace with the 
enormous mass of accounts which should pass through their 
hands. The local government staffs and any auditors 
appointed by the councils should be at the disposal of the 
qualified elective auditor, properly elected at the same time 
and in the same manner as the councillors. 





Company Law and Practice. 


Section 265 of the Companies Act, 1929, provides that any 
conveyance, mortgage, delivery of goods, 
payment or execution or other act relating 
to property which would, if made or done 
by or against an individual, be deemed in 
the bankruptcy a fraudulent preference, 
shall, if made or done by or against a 
company, be deemed in the event of its 
being wound up a fraudulent preference 
of its ereditors and be invalid accordingly. The provisions 
in bankruptey referred to are those contained in s. 44 of the 
Act of 1914, sub-s. (1) of which section provides as follows : 
“ Every conveyance or transfer of property or charge thereon 
made, every payment made, every obligation incurred and 
every judicial proceeding taken or suffered by any person 
unable to pay his debts as they become due from his own 
money in favour of any creditor or of any person in trust for 
any creditor, with a view of giving such creditor or any surety 
or guarantor for the debt due to such creditor a preference 
over the other creditors shall, if the person making, taking, 
paying or suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within three months after the 
date of making, taking, paying or suffering the same, be deemed 
fraudulent and void as against the trustee in the bankruptcy.” 
In considering this question in relation to the winding up 
of companies, therefore, it becomes necessary to ascertain 
the “ view of te company” in making any payment the 
subject of inquiry, and it is necessary for the liquidator 
affirmatively to prove that the view in making the payment 
to the creditor who is paid was to prefer that creditor to 


Some 
Considerations 
on Fraudulent 
Preference in 
the Case of 
Companies. 


the others. 

The company, strictly speaking, can hardly be said to have 
a view of its own, but in Peat v. Gresham Trust, Ltd. [1934] 
A.C. 252, in his speech Lord Tomlin says on this question : 
“ Now a limited company cannot have a view except so far 
as the views of the agents by which it acts are deemed to be the 
views of the company. That means in the present case that 
the statement of Mr. Wheeler (the gentleman responsible for 
the company in liquidation acting in a way to give rise to a 
suspicion of fraudulent examined 
as it is only through him that any view can be attributed to 
the debtor company.” A similar position may arise in 
bankruptcy. In the case of Re Drabble Bros. [1950] 2 Ch. 
211, which was the case of the bankruptcy of the debtors 
partnership, it was decided by 


preference) has to be 


carrying on business in 
the Court of Appeal that if a principal leaves the control 
of the business in the hands of an agent so that the 
agent is employed to determine which of the creditors of the 
principal shall be paid, a payment made by such an agent 
with an intention to prefer a creditor of his principal is, in 
the event of the bankruptcy of the principal, a fraudulent 
preference. In his judgment Lord Hanworth, M.R., quotes 
the statement of Lord Halsbury in Blackburn Low & Co. 
v. Vigors, 12 App. Cas. 531, that: “Some agents so far 
represent the principal that in all respects their acts and 
intentions and their knowledge may truly be said to be 
the acts, intentions and knowledge of the principal,” and 
again that ‘ where the employment of the agent is such that 
In respect of the particular matter in question he really does 
represent the principal, the formula that the knowledge of the 
agent is his knowledge is, I think, correct.” The Master of the 





} 








Rolls goes on to say that the view that you cannot have a 
fraudulent preference unless both the act of preferring and 
the motive are contained in and governed by one brain 
seemed to him unsound. 

This principle must therefore apply with equal force to 
the winding up of companies, and therefore it is safe to say that 
the view of the person instrumental in making the payment 
is the view to be ascertained for the purpose of deciding 
whether or not that payment was a fraudulent preference. 
Now there are a great many bankruptcy cases in the books 
which give examples of payments made which have in fact 
benefited one creditor at the expense of the others which 
have not been voidable since they were not made with the 
view to preferring that creditor firstly but of benefiting the 
debtor in some way, e.g., in fear of prosecution if the payment 
was not made or in the anticipation of future favours to be made 
to the debtor by the creditor who has been paid. On the 
principle that the motive of a company is the motive of its 
agents it is not difficult to imagine a case where two agents 
of the company were equally instrumental in paying one 
creditor in preference to the others, but they did so with 
different motives. For example, when cheques had to be 
signed by two directors and one director signed the cheques 
thinking that if the creditor did not get paid he might be 
prosecuted for acts done by him but which were unknown to 
the other director, and the other director signed the cheques 
because he thought that the creditor to be paid was a deserving 
case and he wished to prefer him. In circumstances such as 
these where one agent had a view which would bring the 
payment within the fraudulent preference section and the 
other did not, it might be very ditticult to say what the view 
of the company was. 

A difficulty also arises in considering those cases where a 
payment by a bankrupt had been held not to be a fraudulent 
payment because it was made to gain some advantage for the 
debtor. For example, in Re Arnott, 6 Mor. 215, a charge given 
by a bankrupt so as in fact to prefer him was not voidable 
because the motive for giving the charge was to enable the 
bankrupt to get hold of a sum of money, for he only gave 
the charge on the stipulation that he should be paid £250. 
Similarly, in Re R. O. Clay & Sons, 3 Man. 31, the bankrupts met 
a bill in the ordinary course of trading at a time when they knew 
they were insolvent though at the time of giving the bill they 
had been solvent. In explaining this point, Kennedy, J., says: 
‘But in deciding whether there was sutlicient evidence of 
the payment being made with a view to give the*creditor a 
preference over other creditors one must take. into con- 
sideration the fact that the man, though at the time he knew 
himself to be insolvent, was intending to carry on the business, 
and to carry on the business even with the most willing would 
have been rendered an impossibility if it had been known 
that those traders had given a bill at six months which had 
been dishonoured. That would have been fatal at once, 
and therefore whether they knew they were insolvent or not 
does not conclude the question.” 

This in the case of companies leads us into a further problem. 
We have seen that the company’s motive is that of its agent 
who is instrumental in making the payment. As we have also 
seen in the case of bankruptcy, even if a creditor has in fact 
heen preferred the payment to him cannot be said to have 
been made with a view to preferring him if in fact there was 
another view in the mind of the bankrupt, namely, the hope 
of getting some new benefit for himself, e.g., to raise more cash 
or to enable him to continue carrying on business with the hope 
of passing through the crisis and once again becoming solvent. 
There would apparently be little doubt that a payment to one 
creditor to the prejudice of the others by an insolvent company, 
if made with a view to enable the company to continue in 
business and so to pass through the crisis of its affairs would 
similarly not be a fraudulent preference and the intention of 
the agent instrumental in making the payment would not be 
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to prefer that creditor but to enable the company to carry on. 
the position would 
be if that agent made the payment with a view to enable him 
personally to carry on 


ew a 
behalf he 


It is, however, by no means so clear what 


business after the company on whose 
had made the payinent had ceased arry 
The motive is clearly not 
simpiy to pre fer the creditor who is paid, and yet no benefit 
possibly be hoped to accrue to the company if it is 
sumed that the company is, to the knowledge of the agent, 


To € on 


business and had been wound up. 
Can 


we 


It is difticult to see 


for, strictly 


hopelessly insolvent, and it does not in fact t any benefit 
in return for the payment being made. 
ion would be, 


What the transact 
speaking, the company has no motive, and the motive of the 


result of such a 
agent can hardly be said to be a motive which can have any 
relation to the company : though in the case of Re Drabble 
Bros.., I 
any motive in making the payment which was re 
thiat Though the position 


hould not, however, be assumed that a director of an insolvent 


eferred to above, the bankrupts were equally without 
overed in 
somewhat obscure it 


case. 1S 


company can validly make a payment to a creditor for lis 


owl 


| private motives which will not turn out to be a fraudulent 
preference. 





A Conveyancer’s Diary. 


[ HAVE recently had occasion to consider the question whether 


ah estate avent who had procured a 
Agent’s Claim purchaser who has agreed to purchase 
to Commission : subject to contract” (and therefore 


where Sale entered into no binding contract) is entitled 
Effected 

** Subject to 
Contract.”’ 


to commission if the vendor for no stated 
to formal 
contract and breaks off the negotiations. 
The authorities 
Trollope and Sons v. 


reason refuses enter into any 


were exhaustively con- 


sidered Geo. Martyn Bros. [1954] 


1 lie pia itiffs, who were estate agents, were instructed by 
the defendants to find a purchaser for certain property 
* subject to contract.” The plaintifts later wrote to the 


defendants in these terms : With reference to our conversa- 
tion on the telephone to-day we confirm your acceptance 
of the offer made by Messrs. Hampton's chent, Major Howard, 
to purchas the freehold of this prope rty subject to contract, 
the 
event of the sale materialising we shall look to you for payment 
of the To that letter the defendants 


replied : * We have to acknowledge receipt of your letter 


We take this opportunity of confirming that in 


usual commission.” 
dated the 21st instant, and confirm our telephone conversation 
with you when we instructed you to accept the offer of £20,500 
We also confirm 
that in the event of this sale being satisfactorily completed 


for this property subject to contract. 


we shall pay you the usual scale commission. 
An the Major 


Howard. but the defendants then reé fused to proceed, where- 


engrossment ol contract Was signed ny 


upon the plaintiffs claimed commission, or, alternatively, 
breach of an implied term that the defendants 
othing to prevent the plaintiffs earning their 


damages for 
do 
commiss 
Horridge, J., held that, although not entitled to « OMIMISSION, 
the plain tiffs 


would 
1Onl. 
and g 


were entitled to damages ve judgment 


ra 
of the commission whi 


for them for the amount +h, but for 
the default of the defendants, they would have earned. 

In the Court of Appeal Greer and Maugham, I.JJ.. upheld 
the decision of Horridge, J.. but Serutton, L.j., dissented, 
and the appt al was, of course, dismissed. 


It Was Col tended for the appellants that the sale did not 


* materialise and was not atisfactorily completed,” 
and therefore no right to commission or damages in lieu of 
COMMISSION acerued to the respondents It was, of course, 
not di puted that the words ** subject to contract prevented 


| 


there being any binding contract, but it was, in effect, argued 
that, as between the vendor and the agent, those words had 
It admitted that the 
‘ materialised ” or “ been satisfactorily completed,” so that 


no effect was also sale had not 


commission could not be claimed but damages could, becaus: 
the defendants by refusing to proceed had prevented the 
plain tiffs from earning their commission. 

In the course of his dissenting judgment Scrutton, L.J., 
said : “* In my opinion the proposition t 


preve ts 


hat if the employ r 
the agent from earning his commission, he is liable 
is much too wide. The prevention must be a fault or a default 
the sense that it 
some contract that must of necessity be implied, as where the 
sell, 
perform a term of the 


ol 


is a breach of 


an express contract, 
employe! has no title to the property he contracts to 
of contract 

What then 


does not 


the 


| 1 
or il preach 


contract Is position an employer 


who has employed the agent to procure a purchaser at a 
price “subject to contract and who refuses to sign the 
contract his solicitors have prepared ¢ He has broken ho 


contract with the purchaser who Is ready tO Sig@Mm... The event 
did not happen whit h the agent expressly agreed should 
entitle him to commission and no wrongful act of the employer 
in breach of his contract with the purchaser prevented it from 
happening. There 


the parties have not expressed, 


is no necessary implication of a term which 
a term that an agent who has 
; entitled to 


commission though the employer only does what he has a 


secured a purchaser ‘subject to contract is 


right to do, that is refuse to opel and exe hange a formal 
contract 
Greer, L.J.. took a different view After referring to a 


number « uid: ** The view I take 


of the 


f authorities, his lordship 


may be as follows: 


present case shortiy stated The 
service for whi h the defenda it engace d Messrs. Trollop 
and Sons was, that they would introduce as a purchaser of 


the their 


who would be prepared to buy on ti 


customer 


Major Howat | 


Tternis 


property in question 
A A . 


of a contract 


prepared by the defendants’ solicitors and approved by 
Major Howard’s solicitors. When the latter assented to 
the terms of contract sent by t endors’ solicitors, and 
on behalf of the buyer indicated the latter’s acceptance of 


1 


those terms, the plaintiffs had completed the work they had 


undertaken to do, though the vendor might still have bee! 


free to refuse to sign the contract without any liability 0 
but as between t} 


latter could not, after the 
work was complete, deprive them of the fruits of 


to the proposed purchase! 
plaintiffs and the defendants the 
plaintiffs’ 


his part 
’ 


their work by withdrawing their consent to the signing of 
the contract. | think this view in accordance with t 
trend of the decisions | have cite Pity 


Maugham, L.J., said in his judgment 


] 


* For the purpost 


of the pre sent case, it is. | think, suthcient to Say that ho 
excuse whatever has been put forward on behalf of thy 
defendants, and their conduct in refusing to exchange the 


It is 


would 


engrossed contracts seems to have been purely arbitrary. 
therefore unnecessary to consider whi: 
with the 


to the receipt of an unconditional higher 


it the conclusion 
matter had been dur 
| party 


and I will not now express aly OpLuon ¥ hether that could | 


have been if the refusal to go on 


i 


offer by a thir 


made a difference in the present case. Lam content to rest , 
yMmMIssion hot 
act, that 1 
defendant -and this I understand to be the 1 
commended itself to Horridge, J H 


reviews d the 


decisio 1,ohn the view that the Je Cause of the ¢ 


being earned by the plaintiffs was the arbitrary 
default. of the 


whic lordship thie 


uid: “I do not 


f employment by tt 


authorities at some | th. and 


think that it is consistent with the term 


defendants that thev were to be at liberty. after the plaint 
had done everything they could to earn their commission, to 
change their minds without cause or 1 on and then to dept 


and 


In my opimion the defendant 


the p wntitis of their remuneratio lordship co 


cluded : without just excuse 





have broken the implied contract of employment, and ther 





had 


hat 
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seems to be no reason for doubting in the circumstances that 
the proper measure of damages is the amount of the 
commission according to scale.” 

| wonder what the House of Lords would have had to say 
f there had been an appeal. : 





Landlord and Tenant Notebook. 


[x most cases of waiver, the right of re-entry has been lost by 
the landlord demanding or accepting rent, 


Acquiescence without issuing a writ for possession. 
in Breach of But sometimes a tenant is able to set up 
Condition. that, to use the classic expressioii, he has 


heen * lulled to sleep,” apart from any 


iestion of rent. The problems which may then arise are 

ore difficult to advise upon than those in which the payment 
of rent is alleged. Two considerations may affect the matter : 
the nature of the landlord’s conduct, and the question whether 
or not an instrument under seal may be varied otherwise than 
by an instrument under seal. The authorities, it will be seen, 
‘not all easy to reconcile. 

To commence with a case which did not actually arise out of 
forfeiture proceedings, but which has been cited in others 
vhich did: in West v. Blakeway (1841), 10 L.J. CP. 173, the 
dispute concerned dilapidations, the question being whether 
the defendant, grantee and assignor of the term, was liable for 
The 


lease had contained a comprehensive covenant to leave all 


removal of a sreenhouse erected hy an assignee. 


rections and improvements, and, while the point was argued, 
What was more 
reuable was the effect of correspondence between the assione e 


t was held that this covered greenhouses. 


of the term and the landlord just before the greenhouse was 
The 
mt, having announced his idea, made it quite clear 
that he would not earry it out unless the landlord agreed that 
he (the tenant) might dispose of the greenhouse at the end of 
the term: and the then landlord (whose executor the plaintiff 
vas) courteously and unreservedly agreed. 


built, in the twelfth year of the twenty-one-year term. 


hen ten 


The defence in so 
lar as it Was hased on this correspondence failed likewise. 
It was held that tw 
breach of covenant was not due to any act of the covenantee, 


and the covenant, being 


0 considerations were fatal to it: the 


under seal, could be varied or 
dissolved only by a contract of equal value. 

Two cases arising out of breaches of covenants to insure 
supported by provisos for re-entry) are next of interest. 
in the first, Doe d. Pittman v. Sutton (1841), 9 C. & P. 706, 
the covenant also proy ided that if the lessee failed to effect the 
nsurance as stipulated, the lessor should be entitled to effect 
t, debit the lessee with premiums, and recover the amount by 
distress if 
nearly 


+] 


necessary. The premises were left uninsured for 
a week on the occasion complained of, but it appeared 
at in the past payments had often been late, and also that 
renewal notices had always been sent by the insurers to the 
| Denman, C.J., directed the jury: " . . .af 
the lessor by his conduct led the lessee to helieve that the 


‘ 


sors solicitors. 


emises were properly insured, he cannot come to the tenant 
for a forfeiture by reason of their not being insured.” 

This authority was distinguished in Doe d. Morton 

Gladwin (1845), 14 LJ. Q.B. 189, by a court which upheld 

iudgment of Denman, CU., covenantor. The 
covenant in this case simply obliged the tenant to take out 

policy in the joint names of himself and the lessor, ete. 


against a 


In 1836 the tenant took one out in his own name but showed 
t to the then landlord who expressed himself. satisfied. 
I 1837 the reversion was assigned to the plaintiff, the vendor's 
solicitors writing to the defendant and telling him to insure 
He did not, and in the 
relied on the expression ol 
1 to the decision in Doe d. Pittmas 
On the first point it was held that parol 


accordance with the covenant. 


} roceedings which ensued 


satisfaction referred to aie 


Sutton. supra, 





licence was not enough—the ruling aecords with that in 


West v. Blakeway, supra. As to the decision relied o1 
* There the covenant was quali fie d by the option to th 


landlord to insure if the tenant made default, and to add the 
amount of the premiums to bis rent: and the evidence 
showed that the landlord had re pre sented to the tenant that 
he had availed | 

sentation would naturally 


imself of this power by insuring. This repr 
induce a belief that the insurance 
was already effected.” 

The distinctior appears to be a fine on up To a poll t, 
and I think that the letter calling upon the defendant 
the second case to compl with his covenant was an nnportar t 
if not the important factor, for it would take away the effect 
of any representation and its effect would be the very reverss 
of * lulling to sleep.” 

The best example of acquiescence as 
was afforded by Hughes v. Metropolitan Railway Co. (1876) 
@s.De 120: (1STT);:2 Axe. 499: t] 
defendants held the fag end of a 


a ground for relief 


The facts were that 


ninety-nine-vear lease of 


certain houses, the plaintiff being the reversioner. The lease 
contained a covenant to repair on six months’ notice. Notice 
having been served accordinely, the defenda ts’ solicitor 


acknowledged it, stating that repairs would be forthwith 


rous 


comme need and adding that the reversioner might be de 


of obtaining possession of the company s interest, which was 
but short, and that thev therefore 
commencing the repairs until they heard as to the probability 


of such an arrangement as_ they 


proposed to deter 


This wi 
answered by the plaintiff's solicitor, who inquired the 
his client would, if immediate possession could be giv 


suggested. 
price 
consider whether it was worth his while to acquire thu 
company's interest or 


I not. Negotiations were then opened 
but broke down at a date 


than { 
after the service of the notice to repair and about a month 
after the exchange of the two letters mentioned. 
the notice had expired the plaintiff issued his writ. Not 
till then did the defendants set about repairing, and they 
completed the work about eight months after the service of the 
notice and within six months of the negotiations breaking dow) 
The plaintiff succeeded at first instance, lost in the Court ot 
Appeal; the judgment of the latter tribunal was unanimously 
upheld in the House of Lords, the only qualification being that 
their lordships did not agree with James, L.J.’s, characterisa 
tion of the plaintiff's * lulling to sleep ~ 
Cairns that when he 
solicitors’ letter referred to he could either 


rather more two mo 


Soo! 


as intentional Lord 


considered received the defendants’ 
1 
i 


. 1 4 
lave retuseG ) 


consider purchasing, or could have agreed to negétiate on the 
footing that repairs must go on, or he could have said, as hi 
did, that he would negotiate, saying nothing further The 
learned Lord Chancellor's view was that his letter ~ acceded 


to the suggestion that the repairs were to be deferred w 
it was ascertained whether an agreement could be made foi 
the purchase.”” That his own act had had the effect of leadn 
the defendants to suppose that his strict rights would not be 
enforced, or would he kept in suspense, or he ld in abevance 
Lord O'Hagan thought that the defendants had failed to 
act through a mistake induced by the conduct of the plaintifl 
Lord that they 
presuming that the six months would not include any 
during 
The decision 1 
First, while the “ lull to sleep ~ 


were justified 


Selborne’s opinion was 
which negotiations were pending. 

of great importance, mW mv view, in two way 
metaphor was freely used, thi 
plaintiff's activities could hardly be dese ribed a SOpPOrTine 
if anything, he distracted the defendants’ attention : 
the distraction was originally supplied not by him, but by thu 
As bad faith was never imputed 
the defendants, and the plaintiff was ultimately absolved 
the stigma temporarily attached to him, perhaps it would by 


seconaiy, 


defendants themselves. 


fair to say that bot] parties succumbed to a local anawstheti 
. ] 1 


which the plaintiff, if he wished to preserve his mght hould 


hay e resisted, 
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The decision was, of course, purely an equitable one: it 
would be inequitable to enforce the right of forfeiture. But it 
must not be supposed that this was a case of waiver: it is an 
illustration of relief against forfeiture, the right to have the 
repairs done not being affected. The issue was therefore 
different from that fought in the insurance coy 
mentioned above ; equity was never willing to relieve against 


enant 


cases 


breaches of such covenants. 


A Divisional Court has held, in’ Walters v. Wright, 
reported at p. 872 of this issue, that an 
employee engaged to work on a poultry 

employed in agriculture within 

the meaning of the Agricultural Wages 

(Regulation) Act, 1924, poultry farming 

being * agriculture.’ The ** Notebook ” of Ist October, 1932 

(76 Sox. J. 666), discussed at length the question whether a 

holding i 


Act, 1923, 


Poultry Farms 
and A.H.A., 
1923. 


farm is ** 


poultry farm was or was not an ~ agricultural 


within the meaning of the Agricultural Holdings 
the view bemg taken that the considerations for and against 
pretty well balanced. We are still without a decision on this 
point, and I am inelined to think that Walters v. Wright will, 
having regard to the difference of objects and differences in 
the interpretation sections of the two statutes, not prove very 
is true that the recent 


agriculture includes any 


helpful in solving the problem. It 
decision is based on the view that 
use of land in connection with the breeding or keeping of any 
kind of animal normally found on a farm, but A.H.A., 1923, 
defines holdings to which it applies by reference to nature 
( agricultural,” * pastoral ”) rather than object, and it is 
doubtful whether it intends to confer the same protection 
and pris ileges on those who produce fowls and eggs as it does 
on those producing wheat and beet. Their requirements differ 


materially. 








Our County Court Letter. 
LIABILITY FOR PROPERTY REPAIRS 
In a recent case at Stourbridge County Court (Taylor v. James) 
the claim was for £32 14s. in respect of repairs to the defendant’s 
The counter-claim was for £25 6s. Id. in respect 


property. 
The plaintiff's case 


of overpayments on previous work. 
was that, having inspected the property, he gave an estimate 
for £40. He was not then aware that a sanitary inspector's 
notice had been served, but certain extras were done amounting 
to £5 and £5 15s. The total amount spent on the property 
was £50 but the repairs to comply with the notice 
would have cost £75. The defendant had agreed that the 
latter repairs were not included in the estimate given by the 
plaintiff. This Was denied by the defendant, whose case 
was that the estimate included all the necessary repairs. 
His Honour Judge toope teeve, (Ge observed that the 
documents were couched in nebulous terms. Judgment 
was given for the defendant, with costs, and the counter-claim 


15s., 


was withdrawn by consent. 
THE REMUNERATION OF ESTATE AGENTS. 

In Horsley v. Ramsden, recently heard at Lancaster County 
Court, the claim for £50 for rendered. The 
plaintiff's case was that, if he found a purchaser for a 
newsagent’s business (which the defendant, 
agent, was endeavouring to sell for the owner), the plaintiff 
was to receive commission on the purchase price up to £1,500, 
If that price was exceeded, the defendant had agreed to go 
half-shares in any excess. The price realised was £1,600, and 
the plaintiff therefore claimed half the difference between 
that figure and £1,500. A sum of £20 had been paid by the 
defendant, as the commission due to the plaintiff on the sale 
of a milk round, but no receipt was given for the defendant’s 
cheque, and the amount was not paid in connection with the 
The defence was that the 


was services 


an estate 


as 


sale of the newsagent’s business. 








plaintiff was not employed to find purchasers, but to find 
Commission was payable to 
however. if he but not if the 
S Was already on the defendant's books. The hews- 
in the latter category, and the plaintiff 
had not earned any commission on that The sum of 
£20 had been accepted by the plaintiff in settlement of all 
but the defendant had omitted to take a 


His Honour Judge Peel, nA. vave 


people with businesses to sell. 
him, introduced new business, 
busines 
agent’s business was 
sale. 


outstanding claims, 


receipt to that effect. 


judgm« nt for the defendant, with costs. 

HAND INJURY IN MOTOR COACH DOOR. 
In a recent case at Pwllheli County Court (Parry v. Jones). 
the plaintiff (a boy aged ten years) claimed £92 16s. 8d. 


as damages for negligence. The plaintiff had been one of 
L party of eight children who had travelled in the defendant’s 
motor vehicle on the 11th Mareh, 1937 The organiser of the 
party had hired the vehicle and driver, and on the way home 
they pi ked up a pedestrian. The latter seated himself next 
the driver and took the plaintiff on his knee. The door 
having come open, the driver leaned across and closed it, 


] 


and the plaintiff's fingers were then seen to be bleeding. 
The door came open a second time, and was then closed by 
the The defendant's was that the 
extra had closed the door on first occasion, 
and the plaintiff's injury was not caused by the defendant’s 


Cant 


the 


extra passenger 


passenger 


driver [he latter could not have closed the door, which 
was out of his reach. The car had been stationary when it 
was boarded by the extra passenger, and the trouble with 
the door was not due to his having had to jump in while the 
car was moving, as alleged. There was a conflict of medical 
evidence as to the extent of the plaintiff's recovery. His 


Honour Judge Sir Artemus Jones, K.C., gave judgment for 
the plaintiff for £77 17s. and costs. 





Practice Notes. 
SETTING ASIDE JUDGMENT. 
indsor v. Chalerafi (1938), 54 T.L.R. 834; 82 Son. J. 
the Court of Appeal (Greer, MacKinnon, L.JJ., Slesset 
di held that underwriter entitled to 
a judeme it set aside and to be allowed to enter 
to the writ, although the defendant would not 


nu 
32 
i were 


Live 


enting) 
an 


I 
{ 
I 
I 


appearance 


have been entitled to have the judgment set aside. 
Chaleraft was insured egainst third party lability by a 
Lloyd’s polic y of insurance. As the result of a collision 


motor car‘and a bicyele the eve list was killed 
and notified the 
a writ had been issued: the underwriters 
however further either that 
the writ was served or of the result of the proceedings. The 
defendant did not appear, judgment being signed against 
him by default; the damages were subsequently assessed 
at £2,550. The underwriters, then, for the first time, hearing 
of the proceedings, applied in chambers, under Ord. XXVII, 
r. 15, that the judgment by default be set aside and that the 
underwriters be allowed to appear in their own name or in 


between hii . 
The 


underwriters that 


personal representative issued a writ 


received no communication 


the name of the defendant. The Master made the order: 
du Pareq, J., set it aside: the Court of Appeal restored 
the order 

In Jaques v. Harrison (1884), 12 Q.B.D. 165, Bowen, L.J , 


the 


principle which was followed by the Court 
’ There are, so far as we can see,” he said, i only 


laid down 
of Appeal ° 
two roads open by which a stranger to an action, who is 
injuriously affected through any judgment suffered by a 
defendant by default, can set that judgment aside ”’ (at p. 167). 

In the pr the underwriters are *‘ injuriously 
affected,” for by statute thev became liable for the damages 
‘**He may, in the first place,” the Lord Justice 
continued, the defendant’s to the 


ent case, 


learned 


obtain leave use 





ind 
to 
the 
Ws- 
tiff 
of 


Ss}, 
sd. 
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defendant’s name, if the defendant has not already bound 
himself to allow such use of his name to be made; and he 
may, thereupon, apply to have the judgment set aside on such 
terms as the judge may think reasonable or just ” (at pp. 167, 
168). 

In the present case the underwriters were entitled by the 
policy to use the defendant’s name. The nominal defendant 
would be entitled to ask to be indemnified against the costs 
of the second action. There is a second remedy open to the 
stranger “* injuriously affected ”’ : 

“Or he may, if he is not 
proceedings to use the defendant’s 
summons in his own name at chambers to be served on 
both defendant and plaintiff, asking leave to have the 
judgment set aside, and to be at libertv either to defend 
the action for the defendant on such terms of indemnifying 
the defendant as the judge may consider right, or, at all 
events, to be at liberty to intervene in the action in the 

manner pointed out by the Judicature Act, 1873, s. 25, 

sub-s. (5) (chid.). 

In the present case the defendant did not appear on the 
summons or at the trial, nor did he ask for terms to be imposed 
on the setting aside of the judgment. He must stand the 
consequences of the successful application of the underwriters, 
underwriters had more than “a 
nominal defendant, observed 
an actual interest ” by reason 


without further 
take out a 


entitled 
name, 


said Greer, L.J. The 
contractual right’? with the 
MacKinnon, L.J. They had “ 
of their statutory liability to make good the amount of the 
judgment to the plaintiff; “* they, of all people, are the sort 
of strangers interested in the judgment as being injuriously 
affected by it, who have a right to intervene and ask to 
have the judgment by default set aside ”’ 
4 T.L.R.). This right did not depend upon the existence of 
a similar right on the part of the nominal defendant, for only 
in very rare cases could a nominal defendant ask to have the 
judgment set aside. 

Slesser, L.J., dissented. At common law, he said, the 
plaintiff could not have obtained judgment against the 
underwriters. Section 10 of the Road Traffic Act, 1934, he 
thought, “ provided a code which establishes the whole 
of the liability of the insurer and the conditions under which 
that liability arises’ (at p. 836). In the present case those 
conditions were complied with : within seven days after the 
commencement of the proceedings notice was given to the 
underwriters. “* A complete liability is thereby established ” 

unless the assured himself could have set aside the judgment 
obtained by default. If he could, there would not have been 
“a judgment ” within s. 10 (7). Insurers who had failed to 
avail themselves of the statutory protection could not say 
that they were “ injuriously affected” within the rule in 
Jaques vy. Harrison (supra). 








P 
Land and Estate Topics. 
sy J. A. MORAN. 

Tae recent auctions of large estates, like Alderley Park, 
gave a shock to the market owing to the persistence with 
which lot after lot was withdrawn. In almost every case, 
however, it turned out to be temporary, for, as time went 
on, it became more and more evident there were plenty of 
buyers about. Their policy, evidently, was to “ wait and 
see,”” and as soon as the lot they had their eyes on was passed, 
they entered into successful private negotiations with the 
auctioneer, Once more, the public proceedings served as 
an excellent means to an end. 

Two castles, one in the south of England and the other 
in the north, have just been sold, with their surrounding 
estates. They are Avon Castle, near Ringwood, bought 
from the Earl of Egmont by Mr. H. J. Colebrook, and Hornby 
Castle, on The Lune, and 6,000 acres, 


(at p. 837 of 








The Council of the Auctioneers’ Institute has decided to 
make a number of changes in its examinations: these will 
come into force in January, 1940. Full particulars of the 
changes in the list of subjects, with the syllabus of each 
subject, will be obtainable on application to the Institute 
about the end of October. Meanwhile, a list of subjects 
is being issued for the convenience of tutors in arranging 
their time-tables for students who wish to take examinations 
in 1940. 

The College of Estate Management continues to play a 
large part in the success of the Institute candidates. In the 
March and Summer examinations students of the College 
gained (in the Final Examination) the Gold Medal, the Daniel 
Watney Gold Medal, the Institute Prizes (first and second 
place), the Valuation Prize, and twenty-six out of twenty-nine 
of the first and second-class honours; (in the Intermediate 
Yxamination) the Institute Silver Medal, the Institute 
Prize (first and second place), and twelve out of twenty-four 
and (in the Preliminary 

A record such as this 


first and second-class honours ; 
{xamination) the Institute Prize. 
needs no comment. 

The purchase of stone from Blarney Quarry, for the purpose 
of building another Blarney Castle in America, is not to be 
described as unusual. Not long ago, slightly damaged 
angels and lions, and unicorns in good condition, all in stone 
and taken from the wall carvings of our House of Commons, 
were picked up eagerly by American visitors. One millionaire 
drove up in a huge car, and announced that he wished to 
buy a quantity of sculptured figures, but none of them must 
be women. ‘Stone women,” he said, “‘ are better than 
live ones, but they are all a bad lot, so be certain to make 
no mistake.” 

At the beginning of the railway era it was thought proper 
that the London, Midland and Scottish Railway Company 
should be authorised only to acquire sufficient land for their 
immediately known purposes. Yet to-day, as the result of 
amalgamation, the company’s land ownership embraces, 
in an area of about 128,000 acres, almost every known tenure 
of land. 

The working man who makes a personal appeal against 
the assessment of his modest habitation is a confirmed 
optimist. The man I have in mind was fluent, but appeared 
to make no impression on the bench. When he stopped 
suddenly, the chairman asked him if he had anything to 
add. “No,” he replied, “ ’tis a reduction I’m after.” 
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To-day and Yesterday. 
LEGAL CALENDAR. 

On the 24th 

a watchmaker, was 

for higl 


1766, John Clarke, 
to death at 
diminishing the current 
His apprentice had noticed that he often 
shut himself up in his closet, and thinking 
art which he had not yet taught 
in the wainscot through which he 


24 OCTOBER. October, 
sentenced 


the Old ' 
coin of the realm. 


Bailey treason in 


that he had some 
him, he had bored a hole 
had seen his master filing 


ouineas. Thus came discovery and cd nunel Tron 


2h OcroBEerR.—On the 25th October. k 4 


v4 1774, Jacl vainin, 
* Sixteen String Jacek,” the da ic highway 
man, was condemned to death at the Old Baile His last 


He had robbed 
Amelia, in the Uxbridge 
and a common w 
the satisf 
waistcoat of pea-green 

ruffled shirt hat 
\fter sentence he 


and fatal exploit was commonplace enough. 
Dr. Bell, Chaplain to the Princess 
Road taking only eight ‘eh pence 
tortoiseshell He had, 
appearing at his trial in a new coat and 
cloth with ne fei 
bound round with several strings 
Wd 


atch In a 


case, however, iction 


buckskin and a 


presided 


joyously at a farewell dinner party to several friends, including 
seven virls. 
296 OcroBER.—On the 26th October. 1861. the trial of 


a sensation 


to drive a 


John Curran, a cabman, created 
one night he had hired 
at a most respectable educa- 


Dublin. Late 
young lady home from a party ~ 


in heen 


tional ll stitution.” 


of 


Instead he drove her to a lonely plece 
country and attacked her. They struggled long on the 
road, in the field beside it and in the mud and water of a 
dvke much for Victorian dignity that with her 
clothes torn to shreds, with blackened eyes, and standing 
up to her knees in mud, she profited by a lull in the combat 
to tender him some * There is your fare. 


money, Savi | a 


(10 leave me.” The restiveness of the horse having diverted 
her assailant’s attention, she got away. He was given two 
vears’ hard labour and she escaped the worst. 

27 OCTOBER On the 27th October. 1876. on the passing 


of the Appr late Jurisdiction Act, Mr. Baron 
to the Court of Appeal. 


Bramwe I] Was 


appon ted 


28 OcTroBER.—-On the 28th 1914, se 


Sera je\ 0 


()c tober. 
pronouns ed at 


itence was 


on conspirators 


convicted of the murder of the Archduke Francis Ferdinand 
and his wife there. Four were condemned to be hanged 
and others, including the Serbian student who had fired 
the fatal shots, were sent to long terms of imprisonment. 


Thus for the principal actors terminated the prologue to one 


of the world’s greatest tragedies, for in the fanatical desperation 


of the Serbian minority in the (ustrian dominions and 
the i] judged harshness of \ustria’s terms to Serbia for 
encouraging then t} e logs of war were unleast ed and the 


structure of Europe destroyed 
29 OcTrorER.—On the 29th October, 1862, Robert Cooper, 

a deserter from the 15th Hussars, 

at the Old Bailey for the murder of Anne Barnham, a woman 
whom he had married After he had 
his previous marriage to her she had returned to live with her 
mother at Isleworth, but he had often visited her there and 
ed in a friendly 
had quarrelled and he 


was tried 


higamously revealed 


One day while walking in 
had shot her dead with a 
arrested and hanged. 


been recely Way. 
a lane they 


pistol. He 


was traced to Lor don. 


On the 

Ba Ihael ©, 
le ider in the Commercial Court 
the King’s Bench 
the 


30 OCTOBER. 30th October. 
] 


formerly 


1912, Clement 
a practising solicitor, 
and now a was appointed 
He had come to the Bar as a 
partner who had 
He was ratsed to the 
congestion of accumulated cases in the 


a Justice of 


result of persuasions of a former first 


made the oTeat char oe of profession. 
Bench to relieve the 


of 








Commo Courts. Self reliant a judge, he always 


delay, even when 


pref rred to give his decisions without any 


the points raised presented great difficulty 


THE WEEK’S PERSONALITY. 


An admirable lawver with an immense knowledge of case- 


la Sir (;eorge Bramwell was also one of the stronvest 
per ties that ever held judicial office in England. In 
the course of h career at the Bat and on the Bench 


his wit d his plain 
prisoner had, on the advice 

withdrawn a plea of Bramwell 
ied up a * Gentlemen of the jury, the prisoner 
at the Bar To this charge he 
has pleaded guilty, but his learned counsel is convinced that 
this wa a The question, therefore, 


re ntl men. 


of 


se in whi h a 


speaking 
accumulated In a ea 
* Guilty,” 
follows : ' 
is indicted for stealing a horse. 
mistake. is one for you, 
which you will believe. If you should have any 
doubt, pray bear this in mind, that the prisoner was there, 
and the lear He was the vigilant foe o 


ed counsel wasn’t de 


the extension ot the scope of the defence of insanity by 
medic witnesses, and when told that a prisoner could not 
as he did his test was: ** Do you think he would 


help acting 
have acted as he did if he had seen 


a policeman watching him 
and ready to take him into custody ?”’ 


He had little faith in 





the wisdom of juries, and once declared that * if juries had to 
give reasons for their verdicts, trial by jury would not last 
five eal 

GOLF RELIGION. 

In nt case the Belfast High Cour 
les ad Fi hat in person who takes up golf 
becon o infatuated with it that becomes a religious 
indulgence rather than a recreation He exaggerated not a 
whit. Golf, like love, conquers ill. Its very jokes have a 
religious olemnity and most of them ¢ in only be appreciated 
by the ted, but I like the description given by one who 
used to pl with old Lord Halsbury on the miniature goll 
course at H erg, of the vein in which he would soliloquise 


7 made him ount ar other stroke alter 


-lying bran hes 
would 


} under the low 


out fron 


harsh decision,”’ he Say, “and 


urge that if the ball plavable in law it was 
not playable in fact. Then, how « in one equitably be penalised 
is if committing a misdemeanour when only doing. that 
hick ivoidable and inevitable ? I would submit that 
golf be really a game of skill and not of chance .. .” and 
so on ’ 


slo. presented to Sir Harry Twyford 
the Lord Mayor of London, on a dav when he found a blank 
chat L before him at the Mansion House. ‘I have 
heen iiting for those gloves for forty-nine vears,”’ he sa 
| id thev have arrived at last Frat kly, it is not t] 
glo | am so pleased with as the fact that for once [ have no 
Wor 0 do How early started the tradition of the gloves 
no ol an tell Already, in 1660, it was written: “It 
passe for reneral report of what was customary in formet 
time Sheriff of the county used to present the judy 
vith pair of white gloves at those which we call Maide1 
(ssizes z., When no malefactor is put to death thereim 
| know not whether Lincoln keeps up the usage as handsom« 
as Wh t presented Lord Campbell with a pair of glo 
rich rimmed with Brussels lace and embroidered with the 
city arn emMmpo sed in fro ted il er on the hack. | hope 
sO Outla vhose outlawry was reversed used to have to 
give gloves all round. In the Year Books of Edward IV's 
time one culprit. is recorded as having provided two doze 
pat for the otticers of the court nad three pairs of furred 


gloves lor the judges. 
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Notes of Cases. | 
Court of Appeal. 
R. ». Minister of Health; fy pric Glamorgan County 
Hospital Visitors’ Committee. 

Gireer, Slesser and Mackinnon, L.JJ. 4th October, 1938. 
LocAL GOVERNMENT — MENTAL  Hospitrau OFFICERS’ 
SUPERANNUATION ALLOWANCE—SERVICE FOR LESS THAN 
TWENTY YEARS—-DECISION BY MINISTER THAT OFFICER 
ENTITLED TO ALLOWANCE—WHETHER FINAL—ASYLUM 
OFFICERS’ SUPERANNUATION Act, 1909 (9 Edw. 7, ¢. 48). 
{ppeal from the King’s Bench Division (82 Sou. J. 296). 
One, W, was employed by the Glamorgan Mental Hospital 
ii an employment which was never classed as permanent 
though it lasted just under twenty years. The visitors’ 
committee were of opinion that he was not entitled to super- 
innuation allowance because he had not served for twenty 
; rs. The committee had at all times refused to accept 
superannuation contributions from him because he was not 
permanent staff. The Minister of Health decided 
that under the Asylum Officers’ Superannuation Act, 1909, 

11, ofheers required to retire at fifty-five or sixty years of 
ige were entitled to superannuation benefit though they had 
not served the full twenty years prescribed by s. 2. It was 
iot disputed that before the determination of his employment 
n 1934 W had attained sixty-five years. 
cerliorart to quash the Minister’s decision the court held that 
by reason of s. 15 that decision was final. 

GREER, L.J., dismissing the applicants’ appeal, said that 
even if the Minister had wrongly construed s. 11, mere mis- 
construction would not entitle the committee to say that his 
order had been made without jurisdiction. His lordship 

erred to Halsbury’s * Laws of England,” vol. 9, p. 888, 
para. 1493, and said that here the proceedings were regular 
on the face of them. 
provisions that 


ol the 


On a rule nist for 


There might be cases where there were 
certain decision should be final and conclusive, 
but if there were an excess of jurisdiction an order made 
thereunder could be set aside. Here, however, there was no 
want of jurisdiction in the Minister. 

SLESSER and Mackinnon, L.JJ., agreed. 

CounsEL: J. Morris, K.C., Roberts, iX.C., and FilzGerald, 
K.C.: The Solicitor-General (Sir Terence O'Connor, K.C.) and 
V. Holmes; H. Hughes, WK.C., and L. Sh:lton. 

SoLicirors: Torr & Co., for D. J. Parry, of Cardifi ; 
Solicitor to the Ministry of Health; Booth & Booth, ot 
Manchester. 


{Reported by FRANCIS H. Cowrir, Esq., Barrister-at-Law.] 


McCormick ». Bennison and Others. 
Slesser, MacKinnon and Finlay, L.JJ. 25th October, 1938. 
ACTION BY 
CAPABLE OF 


ARTICLE 
WorpDs 


LigkL AND SLANDER—-NEWSPAPER 
FORMER boxing CHAMPION 
DEFAMATORY MEANING. 

\ppeal from a decision of Hawke, J. 

The plaintiff, a traveller, salesman and boxing instructor, 
McCormick, light heavy 
weight boxing champion of Britain from 1919 to 1922. In 
e life of another boxer written by the 


under the name of “ Boy” 


article about 
first defendant and published in a newspaper in 1956, the 
following words occurred : When during the preparation 
for the Imperial Services Tournament, in which, 
Allied nations 
took part, Wilde was invited to put the gloves on with Boy 


following 
the Armistice, the foremost boxers of the 
McCormick, the then light heavy-weight champion of Britain, 
he knocked him out as easily as if he had been asked to do 
nothing more formidable than brush a fly off a pat of butter. 
Imagine a man of 7 st. when top-coated knocking out a 
* Tn an action 


champion 5 st. or more heavier than himself. 





for libel Hawke, J., entered judgment in favour of the plaintiff 


for £1,050. 


Stesser, L.J., dismissing the defendants’ appeal, said 
that the words were capable of a defamatory meaning. 

MacKinnon and Fintay, L.JJ., agreed. 

CounsEL: Beyfus, K.C., and V. Holmes; D. 
K.C., and K. Burke. 

SOLICITORS : Le WIS Xv Lewis ce Oswald Hickson. Coll é ai / 
Co. ; Bennison, Garrett & Co. ; Hewitt, Woollacott & Chown 
for Leo Doherty, Barrans & Co., of Manchester. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law 


Thomas, 


High Court—Chancery Division. 
fn ve Jefferys: Finch -. Martin. 


Farwell, J. 19th October, 1938. 
SETTLEMENT—WILL—ANNUITY FOR LirFe—RAISED OUT O1 
InNcoME OF ReEAL ESTATE AND LEASEHOLDS-—SURPLUS 
INCOME TO BE ACCUMULATED TILL ANNUITANT'S DEATH 
POWER TO SELL WITH ANNUITANT'S CONSENT—TESTATOR’ 
DEATH BEFORE 1926 ACCUMULATIONS TER 
MINATED BY LAW AFTER 1926—DeESTINATION OF ACCUML 
LATIONS—SETTLED Lanp Act, 1925 (15 Geo. 5, c. 18) 
ss¢ 5k. 2a) To), LOSs10S: 


1 . 
Pi RIOD O! 


A testator who died in 1912 bequeathed G.M. an annuity 
of £150, directing his trustees to stand possessed of his real 
estate and leaseholds in trust to pay this out of the income 
thereof. After the death of G.M. the trustees were to stand 
possessed of the real and personal state on trust to sell it, 
he balanee of 


and stand possessed of the net proceeds and t 


the income accumulated during the life of G.M. and the 
interest thereof in trust to divide the 
hospitals. He also authorised the trustees at any time 
with the consent of G.M. during his life, should it be 


Same among certain 


found 
expedient in their discretion, to sell the whole or any part 
or parts of the real and leasehold property and stand possessed 
of the proceeds of sale upon the trusts and subject to the 
powers and provisions in the will declared and contained 


proceeds of sale of the real and personal 


concerning the 


estate after the death of G.M. From time to time portions 
of the real estate and leaseholds were sold by the trustees 
with the consent of G.M. The court held that the effect of 
sales before the coming into operation of the Settled Land 
Act, 1925, on the Ist January, 1926, was that the proceed 
of sale became forthwith distributable among the hospitals. 
virtue of the Thellusson Act, 
The question arose whether 


From 15th June, 1933, by 


the power to accumulate ceased. 


the proceeds of sales of the real estate sold between 3lst 


December, 1925, and 16th June, 1935, should be forthwith 
divided among the hospitals or retained by the trustees, 
the income thereof as from 15th June, 1933, being paid to the 
testator’s heirs in gavelkind. 

FARWELL, J., said that as there was no tenant for life; 
the trustees were from the Ist January, [926, statutory 
owners with the powers of a tenant for life by virtue of the 
Settled Land Act, 1925, s. 23 (1). 
a vesting deed vesting the land in them and containing any 


There should have been 


additional powers conferred by the trust Instrument (s. 5) 
There had not been such a deed, but there had been several 
sales in the material period purporting to be made with the 
consent of G.M. under the express power given to the truste¢ 

of the will. It had been said that the effect of those sules, 
therefore, operated only as contracts for sale (s. 13). [It was 
provided in s. 108 (1) that: Nothing in this Act shall take 
away, abridge or prejudicially affect any power for the time 
being subsisting under a settlement, or by statute or other 
wise, exercisable by a tenant for life, or (save as herematter 
provided) by trustees with his consent, or on his request, 01 
by his direction, or otherwise, and the powers given by thi 
Act are cumulative.” What was thereby preserved was a 
power given to the trustees where that power was one which 
could be exercised by the consent. direction or request of the 


tenant for life. The subsection did not refer to the consent o1 
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It did not, therefore, 
By s. 108 (2) it was provided 


request of some other person. protect 


the particu'ar power in this case. 


that: ‘ In case of conflict between the provisions of a settle- 
ment and the provisions of this Act, relative to any matter 
in respect whereof the tenant for life or statutory owner 


exercises or contracts or intends to exercise any power under 
the Act, the provisions of this Act shall prevail ” Where 
the Act gave the tenant for life or the trustees or the statutory 
owners a general power of sale, then a power of sale in the 
settlement which was only a limited power, being restricted 
by conditions, was a power inconsistent with the general 
power of sale conferred by the Act. There was here a conflict 
between the provisions of the settlement and those of the 
Act. The effect of the Act was that as from Ist January, 
1926, the power of sale was one which was vested in the 
trustees under the Act and that only power which 
as from that date could properly be exercised by them. 
The effect of the exercise of their power under the Act was 
that the proceeds of sale were to be treated as capital moneys 


was the 


and subject to the trusts of the settlement (s. 75 (5)). Under 
the trusts of the settlement the proceeds of sale were to be 
retained and the income accumulated, but the Thellusson 


Act made that no longer possible. Nothing disposed of the 
income from 15th June, 1933, to G.M.’s death. 
of sale in question should be retained by the trustees and 
the income thereof as from 15th June, 1933, should be paid 
to the testator’s heirs in gavelkind. 
CounsEL: Rink; J. Reid; 
(Andrewes Uthwatt with him). 


The proceeds 


Herbert Hart; Brunyate 


Soxicirors: Dollman & Pritchard, for Hayward, Smith 
& Mackey, of Rochester; Kingsford, Dorman & Co., for 
Tassell & Son, of Faversham; Treasury Solicitor. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 
High Court—King’s Bench Division. 
West Riding Cleaning Co. Ltd. ». Jowett. 
Lord Hewart, C.J., Charles and Macnaghten, JJ. 
14th October, 1938. 
Pusiic HighHway—WIinpdow CLEANER CLEANING OUTSIDE 


oF WINDOW ON WINDOW SILL ABOVE PAVEMENT—-CONTRACT 

FOR CLEANING BETWEEN EMPLOYERS OF WINDOW CLEANER 

AND OCCUPIER OF WHETHER EMPLOYERS GUILTY 

OF AN OFFENCE—TOWN Po ice CuLausss Act, 1847 (10 & 11 

Vict., c. 89), s. 28. 

Appeal by case stated from a decision of the stipendiary 
magistiate for the City of Bradford. 


{00M 


An information was preferred by the respondent, an 
inspector of police, against the appellant company, charging 
them with unlawfully and to the danger of passengers in a 
street permitting a person in their service to stand on the sill of 
a window 1 house in order to clean the outside of the 
window, the sdsdoey not being in the sunk or basement storey, 
28 of the Town Police Clauses Act, 1847. The 


contrary to s. 
proved or admitted: the appellants 


following facts were 
were a Company specialising in cleaning windows as indepen- 
dent contractors under contracts with the occupiers of 
premises. On the day in question, the appellants, by their 
servant, were cleaning a window of a room in a house under 
a contract with the occupier of that room. The sill on 
which the man stood in order to clean the outside of the 
window was about | foot wide and some 18 feet above a public 
street along which persons frequently passed. There was no 
evidence that any particular person had been endangered by 
the man’s standing on the sill. The appellant company 
supplied him with a safety belt by which he could fasten 
himself to the building if it had the appropriate fixture or 
vertically sliding windows. The building in question had 
neither of those things. The man was a trained and exper- 
ienced window cleaner, and wore rubber-soled shoes. It was 
contended for the appellants that there was no danger to 





passengers within the meaning of the Act; and that the 
relevant part of the Act was inapplicable (a) as there was no 
commercially practicable method of cleaning the outside of the 
window, and (4) because the appellants were not occupiers, 


and the ejusdem generis rule applied so as to restrict the 
meaning of the words “ other person’ to persons closely 
akin to an occupier. The magistrate held that there was 


sufficient danger to constitute danger within the meaning of 
the Act: that the court was not concerned with commercial 
practicability ; that it was within the power, and was the 
duty, of the appellants to take all measurable steps to ensure 
that their servants cleaned windows in a lawful manner: 
that they ought to have known the nature of the particular 
room and its windows; and that they caused or permitted 
him to stand on the window sill. By s. 28 of the Act of 1847: 

Every occupier of any house or other building or other 
pe rson who orde rs or pe rmits any person in his service tostand 
the outside 


on the In order to clean 


sill of any window, 1 
of such window "is guilty of an offence. 

Lorp Hewart, C.J., said that it was impossible to misinter- 
pret the words of the \ distinction was clearly 
drawn between the occupier of the r building on the 
one hand and a person who was not such an occupier on the 
other. If a person, whether an occupier or not, ordered 
permitted any person in his service to stand on the sill of any 
The appeal must be 


section. 
house Oo 


window, &c., the offence was committed. 


dismissed. 


CHARLES and MACNAGHTEN, JJ., 


agreed. 


CounseL: S. Seuffert, for the appellants: H. M. Pratt, for 
the respondent. 
Soticrrors : Jaques & Co., for H. B. Sullivan, Bradford ; 


for V. L. Fleming, Town Clerk, Bradford. 


Barrister-at-Law.] 


Torr & Co.., 


[Reported by R. C. CALBURN, Esq., 


People’s Hostels Limited v. Turley. 


Lord Hewart, C.J., 
19th October, 


JJ. 


Charles and Macnaghten, 
1938. 
LODGING-HOUSE KEPT 
OccupANTS CHARGED At MINIMUM 
WHETHER * ComMMoN LODGING-HOUSE ” 
Act, 1936 (26 Geo. 5 and 1 Edw. 8, ec. 
Appeal by Ci 
justices. 


FOR Poor PERSONS 
WEEKLY RaATEs 
Pusiic HEALTH 
9), s. 235. 

of 


Pus.tic HEALTH 


ise stated from a decision Birmingham 
An information was preferred by the respondent, A. W. 
Turley, Chief Sanitary Inspector for the City of Birmingham, 
against People’s Hostels, Limited, the appellants, alleging 
that on 15th February, 1938, and other earlier dates, they 
kept a common lodging-house at 109, Rea Street, Birmingham, 
not being registered as the keepers thereof, contrary to s. 236 
of Public Health Act, 1936. At the hearing of the 
information, the following facts, inter alia, were proved 
admitted: No. 109, Rea Street had for fifty-nine years been 
registered with the local authority common lodging- 


the 


as a 


house. The premises provided accommodation by night 
for 201 poor persons. The men using the premises were 
persons of the poorest type, not being members of the same 
family, some of them being on unemployment pay and some 
on the means test. On formal application by the appellants 
to the local authority to be registered as keepers of the 


common lodging-house at 109, Rea Street for the year ending 
3lst December, 1938, the local authority refused on the 
ground that premises were suitable for use 
common lodging house unless certain works which they had 
specified were carried out. Up to the end of 1937 the persons 
remises paid 10d. a night, and from the Ist January, 
21st January, 1938, Is. a night for their accom- 
On the 2Ist January, 1938, the deputy keeper 
of 109, Rea Street informed an officer of the local authority 
that the charge had been altered to 5s. 6d. a week. For th« 
appellants it was contended that the change to the system 


the not as a 


using the ] 
1938, to the 


modation. 
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of minimum weekly contracts with payment in advance took 
the premises outside the definition of a common lodging- 
house under the Public Health Act, 1936; that the test of 
a letting for “a week” had been adopted for eighty years 
under the authorities and should not be disturbed ; and that 
there was no necessity to apply for registration and that 
no offence had been committed. For the respondent it was 
contended that the premises were a common lodging-house 
within the meaning of the Act and within the terms of the 
definition in s. 235; that the period of a letting was 
unimportant, and that there was no mention of any period 
of letting in the definition; and that it had been proved that 
the premises were used and provided for the purpose of 
accommodating by night poor persons who resorted thereto 
and were allowed to use a common room for sleeping or 
eating. The justices were of opinion that the premises were 
a “common lodging-house ”’ within the meaning of s. 235 
of the Public Health Act, 1936, and that they had been kept 
by the appellants on the dates alleged without being registered. 
They accordingly convicted and fined the appellants as stated 
above. 

Lorp Hewart, C.J., referred to Parker v. Talbot [1905] 
2 Ch. 643; London County Council v. Hankins [1914] 1 K.B. 
190, at p. 504; and Daley v. Lees [1926] 1 K.B. 40, where the 
previous decisions were reviewed, and said that it was clear 
that the definition of ‘common lodging-house”’ in s. 235 
had nothing at all to say as to the term for which the lodgings 
were let. The words of s. 235 were ‘for the purpose of 
accommodating by night,” not “by the night” or ‘ per 
night.” In view of the previous litigation, he (his lordship) 
could not accept the suggestion that it was per incuriam 
that the Legislature omitted to deal with the period of the 
letting. The definition of a common lodging-house and of the 
character which it must exhibit were now to be found only 
in the definition in s. 235. There was, therefore, no force 
in the contention that the change to weekly tenancies took 
the house out of the class of common lodging-houses. The 
justices were iight and the appeal must be dismissed. 

CHARLES and MACNAGHTEN, JJ., agreed. 

CounseL: P. E. Sandlands, K.C., and M. D. Van Oss, 
for the appellants ; Blanco White, K.C., and D. L. Finnemore, 
for the respondent. 

Soticirors: Marston and Robinson ; Sharpe, Pritchard 
and Co., for Sir Frank Wiltshire, Town Clerk, Birmingham. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Batty v. Lee. 
Lord Hewart, C.J., Charles and Macnaghten, JJ. 
20th October, 1938. 
VAGRANCY—CHARGE OF DESERTING WIFE AND 
MAINTENANCE ORDER AGAINST HUSBAND IN 
WHETHER A COMPLETE DEFENCE TO CHARGE. 


CHILD- 
ForceE- 


{ppeal by case stated from a decision of a justice for the 
West Riding of Yorkshire. 

An information was preferred by the present appellant, 
satty, under the Vagrancy Act, 1824, against the respondent, 
Lee, charging him with having unlawfully run away from 
the Parish of Hemsworth and then left his wife and child, 
the latter being then under the age of sixteen years, with the 
result that they became chargeable to the West Riding Public 
At the hearing of the information, 
There was at 


Assistance Committee. 
the following facts were proved or admitted. 
the material time in existence a maintenance order against 
the respondent, which had been made by another court of 
summary jurisdiction at the instance of his wife under the 
Summary Jurisdiction (Married Women) Act, 1895. It was 
contended for the appellant that the existence of the 
maintenance order was in no way inconsistent with the 
commission of an offence under s. 4 of the Vagrancy Act. 
It was contended for the respondent that the mere existence 





| 
| 


of that order constituted a complete defence to a charge under 
s. 4 of the Act. By that section it is an offence for a person 
who is able wholly or in part to maintain himself or herself, 
or his or her family, wilfully to refuse or neglect to do so with 
the result that he or she, or any of his or her family whom he or 
she may be legally bound to maintain shall have become charge- 
able to any parish or place. The justice was of the opinion that 
the existence of the maintenance order was a complete 
defence to the charge, and he accordingly declined to hear 
evidence tendered by the appellant, and dismissed the 
information. 

Lorp Hewart, C.J., said that, in his opinion, the justice 
had come to a wrong conclusion in law. The case was really 
concluded by Shaftesbury Union Guardians v. Brockway 
[1913] 1 K.B. 159, where Pickford, J., said that it might be 
said that the 7s. 6d. a week there ordered to be paid by the 
husband to his wife was for the maintenance of his wife and 
children, and that if he had obeyed that order and paid the 
weekly sum to his wife he might perhaps have had a defence 
against the charge of wilfully refusing and neglecting to 
maintain his two children ; but that inasmuch as he had not 
obeyed the order that defence was not available to the husband. 
Upon the facts there, the husband had wilfully refused and 
neglected to maintain his two children whom he was legally 
bound to maintain, and that obligation was not affected by 
the maintenance order made under s. 5 of the Summary 
Jurisdiction (Married Women) Act, 1895. His lordship then 
referred to Birmingham Union v. Timmins [1918] 2 K.B. 189, 
and said that in his opinion, therefore, it was the duty of the 
court of summary jurisdiction not to decline to hear evidence 
by the appellant, but, on the contrary, to hear and determine 
it. The appeal must be allowed, and the case remitted to the 
justice. 

CHARLES and MACNAGHTEN, JJ., agreed. 

CounsEL: C. W. Salter, for the appellant. 
appearance by or on behalf of the respondent. 

Soticiror: Sir Charles McGrath, County 
Wakefield. 


There was no 
Solicitor, 
[Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


Macleod v. J. J. Lane, Ltd. 


Lord Hewart, C.J., Charles and Macnaghten, JJ. 
24th October, 1938. 


Factory—DancGeErous MAcHINERY UNFENCED—WoORKMAN 
INJURED IN CONSEQUENCE—CHARGE AGAINST EMPLOYERS 
—INFORMATION BY EMPLOYERS AGAINST WORKMAN 
WoRKMAN RULED ENTITLED NOT TO ANSWER QUESTIONS 
AS TO UNFENCED CONDITION OF MACHINE—CONSEQUENT 
DIsMISSAL OF CHARGE AGAINST EMPLOYERS—VALIDITY. 
Appeal by case stated from a decision of Mr. F. O. Langley, 

a Metropolitan magistrate, given at Old Street Police Court. ~ 
An information was preferred by the appellant, Elizabeth 

Macleod, an inspector of factories, against J. J. Lane, Ltd., 

the respondents, for that they, being the occupiers of a factory, 

neglected, contrary tos. 136 of the Factory and Workshop Act, 

1901, to observe the provisions of s. 10 (1) (c) of that Act in that 

a certain dangerous part of machinery in the factory, namely, 

the cutting tool of the small milling machine in the gallery, 

was not either securely fenced or of such construction as to be 
equally safe to every person employed or working in the 
factory as it would be if securely fenced, and that in con- 
sequence of that neglect one Foster suffered bodily injury. 

After service on the respondents of a summons calling on them 

to answer the appellant’s information, the respondents, by 

their solicitor, laid before another magistrate an oral informa- 
tion against Foster. A summons thereupon issued calling on 

Foster to answer an information for an alleged offence under 

s. 136 of the Act, on the basis that he was the “ occupier ” 

of the factory. At the hearing of the informations objection 

was taken to the form of the charge against Foster, whereupon 
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the respondents asserted that their information was intended Walters Wright. 
to be, and hice lant harging Fo (iain he actual offender — [. Hewart, C.J.. Charles and Macnaghten, J.J. 
indet M4] (l) o ne Let, and they asked ‘oi to proceed 24th October, 1938. 
O Information 4 : i accord Al] parties ; 

‘nop cre , 1 ag | 14 | a ca Masres » Servant —Wac POULTRY i ARM—Man 
ie hesis that the respond ‘ sit ties . Date ) ON Wu HER A WoRKER IN \GRICULTURI 
mnder sa: 141 (1 On a preliminary question whether the twe \\ rURAI War s (REGULATION) Act, 1924 (14 & 15 

SUTHINO vere Ol} proceed ( two, the mugistrate Geo 37), s. 16 
ruled that the ippell nt w ! Jen! ‘ tled before all else to \; p Ca ited from a decision of justices for the 
open ind es i} er Case av t tS Dp r On West Rid g of Yorkshire 
of the words of s. 141 (1) ° after th tthe o ( An ormation was preferred by the appellant, Walters, 
has been proved,” and that, during the ca he appellant wait W. Wright and G. Wright, the respondents, alleging 
Foster was duly before the court by mself or his cour hat 4 m the 5th February. 1938, being persons who 
ind titled to imtimate his objec on 1 hnswer a question emplo me, Ha a worker in agriculture, did not pa 
tending to incriminate him either of the offence charged | jim 0 it a rate not less than the minimum rate as fixed 
fit { LO The : pp ant called as het es unde e Avricultural Wages Act, 1924, and the relevant 
i tor l pectol ho had Inspec ted the machine bie orders 7 reunder The follow) facts were proved 
: 1é ind i bone wd the cutter and proved IT tO 1s Ol ut | R rae | 1 the 30th November 
dangerous part of machinery. The appellant called er | 1937 \ericu Wages Board duly fixed minimum 
cond witne kFostet if, who by his counsel objected to ate mal wkers em] ; in agriculture in. th 
x called « ) er any question which tended to admit ! CO of the Wes Ridn of Yorkshire 
INCTiMnd bate i INagistl upheld the objectio and ©¢ su itarv orders were made by the West 
roste pro it ) t 2Rtl » ptember 1937, he Was Riding oT ie ltural Waves Committee. The respondents 
op til eC} I jiestio hat in his left | he occupl holding here they carried on the business of 
~ hold the brus! nil e lubricated the 1 poultry far ie The extent of the holding was abou 
nd that his left o leeve got caught on the cuttes tt seven one hi vcres of grass land of which some fou 
e result that his t wi vus badly cut o hie acre t in use at the tin of the alleged offenc 
ppellant the ed the witness questions directed to sho The remaining e and one half acres were divided into 
that the machine or cutter was unfenced at the tine when tl oTass I r pens for the chickens, and contained the houses 
accident occur Pursuant to tl objection al erred nd ¢ el I i s for the poultry. The respondents bred 
Oo, 1 WI wu Hine, ana Inagistrate ac ect him younys kens fo le, and also produce | eggs for sale and 
that he was not bound to answer those question No arg killed ( sed poultry for domestic consumption. The 
ment was ad 0 magistrate ou that matt stock ins to the season, but at the busy season 
inavistrate ‘ Oi nion that it lav with the witne to take ther ) () une chickens on th holding. No other 
thie objectioi it the answer to a question would tend to tock ¢ | ultry was kept, nor any othe business 
neriminate him, and that that objection having bee taken, earried | lding Hamls Wa ngaged by th 
Foster could d should stand on it. Foster having declined respond ( rbal contract to work on the holding 
to answer the questlo and the appellant calling no other He \ ( 0 the week from 1935 to 19th February. 
withesse ere was iio evidence, he decided, on which he | 1938 it the date of the alleged offence twenty 
could hold the appellant’s Iniormation proved, dhe VAI ll material t was paid less tha 
accordingly dismissed it. hey rates of wages fixed for a worker in agricultur 
Lorp Hewarr, C.J., said that, six days after the date of by th Wi Riding Agricultural Wag Commiuittec | 
the information agaist the 1 spondents, they obtained an Wa LV! i f Hamlin wa employed In agri ulture 
information against the boy (Foster) charging him with being | the arreas Wa due to him for the period from 26th Apri 
the occupier of the factory and author of his own hurt Phat 1956 12 February, 1938 ounted to £33. Hamiln 
summons had been accurat ‘ly described by counse is manttest Carries u | duti ol Cele worker on a poult! 
nonsense—a still stronger term might be applied to it—and | far iculat he was employed in care of and 
that manifest nonsense was not pursued. If there were any | attenti oultry. He prepared their food, fed and 
degree of good faith m the matter at all, the suggestion Was watered ‘ ind he also cleane out the poultry hous 
that it was the intention to charge Foster under s. 14] as the ind rut d repaired them. He attended to the incubator 
actual offender. At an early stage of the confused proceedings uid killed and prepared pouliry for sale for domesti 
the magistrate was intimating that Foster was entitled to | consumpti The justices, holding that Hamlin was not 
object to ny question tending to incriminate him. It was emplo: d culture for the purposes of the Act, and 
after that preliminary offer that the boy was put in the box | that no « ( id therefore been committed under s. 7 (1) 
by the factory inspector. What possible ground could there | of the Act, accordingly dismissed the information. 
have been for suggesting that the answer to a question Lorp Hewarr, C.J., said that the Act of 1924, as some 
tending to show that the machine was unfenced would tend | times happened, refrained from setting out a definition 
to incriminate him ¢~ His lordship referred to a passage from | which might perhaps be difficult to set out. But s. [6 
the Judgment of Sir George Jessel, M.R., in Bx parte Reynolds | provided : In this Act, unless the context otherw) 
(1882), 20 ( D. 294, at p. 299. The case disclosed a | requires, the expression ‘ agriculture ’ includes dairy-farming 
deplora} le state Of aflairs. It must gO back to the m ivistrate and t! u of land as oTAaZzZINg meadow or pasture land o1 
with a direction to h in to find the offence charged against the orchard or osier land or woodland or for market garde) 
respondents proved. or nurse! vrounds. That definition obviously did no 
CHARLES and MACNAGHTEN, JJ., agreed. purport to be exhaustive. It was a definition not even by 
COUNSEL: Valentine Holmes, for the appell iit Neil sinple e ration, but partly at least by pecihe example 
Lawson, tor the respondents. The question was whether, for the purposes of the Act 
Soticitors : The Treasury Solicitor ; H. R. Hodder & Son poultry ! uae; Smee vithin agriculture, Referring to 
Reported by R. C, CALBURN, Esq., Barrister-at-Law.] Lean fi ‘ Ke oe ~ [1926] DA 1), ind Asse ssor Of 
LAGNA milh [1933] S.A 366, he said that he Wa 
satisfied that agriculture for the purpose of the Act of 1921 
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made bold to contend that, at least for the purposes of the 
Act, agriculture included any use of land in connection with 
the breeding or keeping of any kind of animal normally 
found on a farm. He (his lordship) thought that there was 
much to be said for that view, and that the definition in 
the Act of 1924 was wide enough to include poultry farming 
inder the head of agriculture. The decision ought to have 

un in favour of the man employed, and the necessary 
consequences with regard to the arrears of wages ought to 


follow. 
CHARLES and MACNAGHTEN agreed. 
CounsEL: Hubert Hull, for the appellant. There was 
no appearance by or on behalf of the respondents. 
SoLicitoR: The Solicitor, Ministry of Agriculture and 


Fisheries. 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Cranfield ». Lawrence. 


Lord Hewart, C.J., Charles and Macnaghten, JJ. 
25th October, 1938. 
STREET TRADING—HoLDER oF HAWKER’S LICENCE 

(RTICLES EXPOSED FOR SALE ON MOovaBLeE BARROW 

STATIONARY Postr1on *’— Barrow NEVERTHELESS 

ORDINARILY MOVED FROM PLACE TO PLACE--WHETHER 

OrrENCE CommittED—West Ham Corporation Act, 

1931 (21 & 22 Geo. V, c. clx), ss. 25, 34, 35. 

\ppeal by ‘ase stated from a decision of the stipendiary 
magistrate of the County Borough of West Ham. 

{n information was preferred by the Town Clerk of West 
Ham, the appellant, Cranfield, against the respondent, 
Lawrence, charging him with having on a named day in 
February, 1938, unlawfully, without being duly licensed by 
the West Ham Corporation, exposed for sale certain articles, 
namely, clothes, from a barrow, stall or other receptacle 
occupying a stationary position in a street in Stratford, 
ontrary to s. 34 of the West Ham Corporation Act, 1931. 
The following facts were proved or admitted at the hedring of 
the information. The respondent exposed the clothes from a 
harrow occupying a stationary position on the day in question 
it 11.30 a.m., 12.20 p.m., and 2.55 pan. He was in the first 
two instances cautioned by an inspector of the borough 
council. West Ham Corporation had granted no licence to the 
respondent, but he held an excise licence under the Hawkers 
\ct, 1888. The respondent resided in the county borough 
and did not travel with a horse or other beast bearing or 
drawing burden. It was contended for the appellant that 
on the facets stated the respondent was not a hawker within 

2 of the Act of 1888, and nota person carrying on the business 
of a hawker in accordance with a hawker’s licence within the 
meaning of s. 35 of the West Ham Corporation Act, 1931. 
It was contended for the respondent that as he had obtained a 
hawker’s licence under the Act of 1888, he was, by virtue of 


35 of the Act of 1831, exempted from the provisions of 


ss. 25 and 34 of the latter Act. By s. 25° it shall not 
be lawful to sell . . . any article... from... any 
barrow... occupying a stationary position... in the 
without a licence from the 
corporation Provided that this section shall not 
apply to any person selling any article . . . from 

any barrow which he ordinarily moves from place to 
place in pursuit of and while conducting his trade.” 
Section 34 (1) imposes a penalty for selling from a barrow 
‘nothing in 


carriageway or footway 


without, or contrary to, a licence. By s. 35: 

. this Act shall restrict the right of any person holding 
a... hawker’s licence to carry on the business of a. . . 
hawker in accordance with such licence.” The magis 
trate dismissed the information, holding that the rights of a 
licensed hawker were not restricted by ss. 25 and 34 of the 
Act of 1931 ; that the respondent was carrying on the business 
of a hawker in accordance with his licence and in accordance 

















with the definition cf a “ hawker” in s. 2 of the Hawkers 
Act, 1888 ; and that s. 35 and the proviso to s. 25 of the Act 
of 1931 applied to him on the occasion in question. 

Lorp Hewart, C.J., said that it was to be observed that 
s. 34 of the Act of 1931 was immediately followed by the 
particular provisions contained in s. 35. The Legislature 
had been careful to preserve the rights of any person holding 
a hawker’s licence. It was impossible to read s. 25 tovether 
with s. 34 (1) without perceiving that the case was contem 
plated in which, although for some appreciable time it was true 
to say that the barrow occupied a stationary position in the 
carriageway, and therefore true to attribute to that barrowa 
stationary position at certain moments, nevertheless it might 
be true to say of that very barrow that it was ordinarily 
moved from place to place in pursuit of the trade of the person 
in control of it. That was exactly what was to be expected 
in the case of a man carrying on the business of a hawker: 
hence the pro isions of s. 34... The case did not state for how 
many seconds or minutes the respondent permitted the barrow 
on each occasion to occupy a stationary position, but what the 
magistrate was saying was that it was nevertheless a barrow 
which the respondent, being the holder of a hawker’s licence, 
ordinarily moved from place to place in pursuit of his trade. 
The attention of the court had properly been called to Lee 
v. Wallocks (1914), 111 L.T. 573. It was to be observed that 
that case was decided lone before the passing of the Act of 
1931, and that it arose upon a local Act of 1877. Avory, J., 
at p. 575, said : ** To my mind it is clear that the respondent 
was most certainly not exercising the calling of a hawker. 
He was selling goods from a hand-barrow in the street. 
That is not in any sense the act or conduct of a hawker.” 
He (the Lord Chief Justice) did not read those words, concise 
as they were, as meaning that in no case could it be true to 
say that a man was pursuing his trade as a hawker who was 
wheeling goods on a barrow in the street. But in any case 
those words did not apply to the respondent who, as the 
magistrate had found, was protected by being the holder of a 
hawker’s licence, and to whom the proviso to s. 25 did apply. 
The case might be of importance to persons in the position of 
the respondent. The appeal must be dismissed. 

CHARLES and MacnaGuten, JJ., agreed. 

CounseL: F. H. Curtis Bennett, for the appellant. The 
respondent appeared in person. 

Souicrror : The Town Clerk, West Ham. 

{ Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. | 

The Legal Profession in the United States. 

Sir,—I have recently returned from a most interesting 
visit to the United States, where I had an opportunity of 
learning something of the work which is being done to 
ameliorate the status and public work of the legal profession. 
Prominent in these efforts is the National Lawyers’ Guild, 
an association of leading lawyers with local ‘ Chapters ’ 
and a National Executive Board with members representing 
the principal cities in the United States. 

Amongst the objects of the National Lawyers’ Guild as 
set forth in their constitution are the following : 

To improve the ethical standards which must guide the 
lawyer in the performance of his professional and social 
duties. 

To advance the economic well-being of the members 
of the legal profession, and to improve the relations 
hetween the legal profession and the community at large. 

To encourage, in the study of the law, a consideration 
of the social and economic aspects of the law. 
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To keep the people 1} formed upon legal matters affecting 
the public interest. 

To protect and foster our democratic institutions and the 
civil rights and liberties of all the people. 

One tangible result of their work is to ensure the adoption 
of new rules of civil procedure for the district courts of the 
United States which are considered to be a very admirable 
advance the theretofore in 
operation and some of which might with advantage be adopted 
in this country. 


over cumbersome procedure 


CHARLES L. NORDON. 





Obituary. 
Sir THOMAS HUGHES. K.C. 

Sir Thomas Raffles Hughes, K.C.. J.P.. Chairman of the 
Genera! Council of the Bar from 1920 to 1931, died at 
Wimbledon on Monday, 24th October, at the age of eighty- 
He was educated at Birkenhead School and Trinity 
sar by Lincoln’s 


two. 
College, Cambridge, and was called to the 
Inn in 1880. He practised on the Northern Circuit for some 
years before settling down in London, where he became a 
prominent member of the Chancery He took 
1898, became a Bencher of his Inn in 1905 and was Treasurer 
in 1928-29. He received the honour of knighthood in 1926. 
Sir Thomas Hughes was Chairman of the Governing Body of 
King’s College School, Wimbledon, for many years, and he was 
also a Governor of the Foundling Hospital. He was on the 
Executive Council of the Commons and Footpaths Preservation 
Society and the Scapa Society. 


Bar. silk in 


Mr. C. SPURLING. 


Mr. Cuthbert Spurling, M.A., B.C.L., Barrister-at-Law, died 
at Blackheath, S.E.. on Wednesday, 19th October. 
Mr. Spurling was educated at Blackheath Proprietary School 
and Christ Church, Oxford, and was called to the Bar by the 
Middle Temple in 1893. About 1895 he started as 
for the Bar and University Law and History Examinations 
and continued until 1936, when he retired. He was part 
author of Deane and Spurling’s re Conveyancing.” 


a coach 


Me. A. J. 


Mr. Archibald John Buchannan, solicitor, senior partner in 
the firm of Messrs. Buchannan & White, of Whitby, died at 
his home at Whitby on Friday, 21st October, at the age of 
sixty-six. Mr. Buchannan, who was admitted a solicitor in 
1894, succeeded his father, the late Mr. George Buchannan, 
as Clerk to the Magistrates, Coroner, Registrar of Whitby 
County Court, and Seneschal to the Lady of the Manor. He 
was an antiquary and an authority on Whitby history. 


BUCHANNAN. 


Mr. E. B. V. CHRISTIAN. 

Mr. Edmund Brown Viney Christian, LL.B., 
senior partner in the firm of Messrs. EK. B. V. Christian & Co.., 
of Moorgate. EC... died at hus Tulse Hill, 
S.W., on Monday, 24th October, at the age of seventy-four. 
Mr. Christian, who was a grandson of Mr. Edmund Brown, 
J.P., of Deal, served his articles with Mr. R. S. Fraser. of 
Moorgate, and was admitted a solicitor in 1886. He was the 
author of several books, including “‘ A Short History of 
Solicitors,” ‘‘ Leaves of the Lower Branch,” “ Lays of a 
Limb of the Law,” and “Solicitors: An Outline of their 
History ’’—the last-mentioned book being a series of lectures 
delivered at The Law Society under the Trinder Bequest. 
Mr. Christian was for many years law examiner for the 
Institute of Chartered Accountants. and also a Director of 
the Law Association, the 
Committee. 


soli itor, 


home at 


being a member of Finance 





Mr. E. J. 

Mr. Ernest John White. 
of Messrs. Ernest J. White & Co 
Sunday. 23rd October 


WHITE 

senior partner mn the firm 
of Bath, died at Bath on 
at the age of seventy-two. Mr. White 
1902. He was Mayor of Bath 


a Liberal agent 


solicitor, 


was adm tted a solicitor in 
1921. and he was formerly well known as 





Societies. 
University of London Law Society. 


Sir Bovd Merriman, the President of the Divorce Division. 
on Tuesday, 25th October, addressed the students of the 
University of London Law Society and took for his subject 
the new Matrimonial Causes Act, 1937. He said that after 
the war there was an enormous increase in the number of 
divorcees. There were scandals under the old law, and it 
was notorious that with the wide extension of the Divorce 
Act, 1920, there were unfortunately a growing number of 
people who imposed sham facts upon the court. 

Referring to nullity, he said that several important new 
grounds had been added as a basis for a decree of mullity 
insanity. epilepsy and communicable venereal disease at the 
time of the marriage, and, with regard to the 
by another man at the time of the marriage. 


wife, pregnancy 
The petitioner 


must have been ignorant of the fact, the proceedings 
must be taken within one year of the marriage, and there 
must have been no sexual intercourse since discovered. 

Continuing, he said that he had seen enough of the working 
of the new Act during the past nine months to say that 
Parliament has effected a social reform which had relieved 
many hearts in the most intimate relation of human life, 
but it had also done much to restore respect for the law. 

The three years’ marriage bar had not caused any great 
hardships, for in nine months there had been only thirty-nine 
applications to have it removed. One of the arguments 


insanity was that the 
ses during the next 


rules referring to 
flooded with insanity ca 


used the 
courts would be 


against 


three years. It was said that there were 10,000 spouses 

waiting for the new Act. The actual number was 250. 
Finally, he thought that the new Act solved the major 

grievances of ordinary married life, and there could be no 


excuse for a resort to sham and the imposition of fraud on the 
court. 

In the nine months ending September there had been 6,800 
petitions, against 3.700 last year, and of those for this year 


2.700 were for desertion. 
There had only been thirty-three originating summonses 
to waive the three years’ ban. 


Charles Levy, Esq.. LL.B. (the President), suitably thanked 
Sir Boyd Merriman for his address. 


The Hardwicke Society. 
A meeting of the Society was held on Friday, 14th October, 


in the Middle Temple Common Room, the President, Mr. Lewis 
I. Sturge, in the chair. Mr. A. L. Ungoed Thomas moved : 


“That this House deplores Mr. Chamberlain’s policy in 
connection with Czechoslovakia.”’ Mr. A. Newman Hall 
opposed, There also spoke Mr. G. E. Crawford, Mr. Walter 
Stewart, Capt.« Von Rintelen, Mr. Campbell Prosser, Mr. 
Bernard Simmons, Mr. P. A. Picarda, Mr. L. Travers and 
Major Hales. The Hon. Mover having replied, the House 
divided, and the motion was carried by thirteen votes. 


A meeting of the Society was held on Friday, 21st October. 
in the Middl« Temple Common Room, the President, Mr. Lewis 
Ff. Sturge in the chair. Mr. C. E. Scholefield moved: ‘* That 
this House would weleome the introduction of a compulsory 
register of all citizens for National Service.’ Mr. Lawrence 
Travers opposed. There also spoke Mr. CG. Krikorian, 
Mr. C. O. Cummins, Mr. J. E. Harper, Mr. T. Southall, Mr. R. 
McCready, Mr. M. N. Cochrane, Mr. Norman Edwards (Hon. 
Treasurer), Miss Morgan Gibbon, Mr. Reginald Jones, Mr. J. B. 
Willis, Capt. Garrat, Mr. R. H. Hunt (Ion. Secretary). 
the President (having vacated the chair), and Mr. G. E. 
Crawford. The hon. mover having replied, the house divided, 
and the motion was carried by one vote. 


Solicitors’ Benevolent Association. 


The monthly meeting of the directors was held at the 
Council Room, Law Sor iety’s Hall, W.C.2, on Wednesday. 
12th October. Mr. F. L. Steward (Wolverhampton) was 
in the chair, and the following directors were present : 








October 29, 1938 


THE SOLICITORS’ JOURNAL. [Vol. 82] 875 








Mr. Hl. F. Plant (Vice-Chairman), Mr. ¢ Addison, Mr. E. E. 
Bird, Mr. G. S. Blaker (Henley), Mr. P. D. Botterell, Mr. G. K. 
Buckley (Preston), Mr. A. J. Cash (Derby), Mr. J. Cherry. 
Sir E. Cook, Mr. T. G. Cowan, Mr. C. H. Culross, Mr. T. S. 
Curtis, Mr. W. P. David (Bridgend), Mr. KE. F. Dent, Mr. A. N. 
Hickley, Mr. G. Keith, Mr. C. G. May, Mr. F. J. Morse, Mr. R.C. 
Nesbitt, Mr. L. F. Paris (Southampton), and Mr. R. B. 
Pemberton. Miss Mary Brown (Grimsby) was elected a 
director of the Association ; £2,323 was distributed in grants 
to necessitous cases and 101 new members admitted. 
United Law Society. 

\t a meeting of the United Law Society, held in Middle 
Temple Common Room, on the 17th October, Mr. A. E. 
Hunter proposed: ‘* That this House disapproves of all 
restrictions on the sale of alcohol.’’ Mr. G. B. Burke opposed. 
Messrs. A. L. Hoyle, G. C. Rafferty, O. T. Hill, S. E. Redfern, 
H. A. Pratt, J. L. P. Harris, A. Evans, F. R. McQuown, 
and K. W. Herbertson also spoke. After Mr. Hunter had 
replied the motion was put to the House and was lost by 


four votes. Attendance twenty-two (including two visitors). 


The Union Society of London. 


\ meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 26th October, the 
President (Mr. Hubert Moses) being in the chair. Mr. D. W. 


Dobson proposed the motion: ** That Parliament should 
clways be consulted before drastic action is taken in foreign 
affairs.” Mr. W. R. Starkey opposed, and Messrs. Ingram, 


Depinna and the 


Henson, Wingate, Greer, Orme, Philpot, 
Upon division 


President: also spoke. Mr. Dobson replied. 
the motion was lost by two votes. 


Law Students’ Debating Society. 


\t a meeting of the society held at: The Law Society’s Court 
Room, on Tuesday, 18th October (Chairman, Mr. M. Foulis), 
the subject for debate was: ‘‘ That the Inheritance (Family 
Provision) Act, 1938, 1 & 2 Geo. 6, c. 45, should be repealed.” 
Mr. J. M. Fy opened in the affirmative ; Mr. M. C. Green, 
opened in the negative; Mr. J. G. Uhthoff, seconded in the 
allirmative ; and Mr. J. A. Pearce, seconded in the negative. 
The following members also spoke : Messrs. H. F. MacMaster, 
H. Schadtler, H. J. Dowding, S. A. Russo, R. D. Graham, 
M. B. Hawkin and Dr. J. Oldfield. The opener having replied 
and the Chairman having summed up, the motion was lost 
by four votes. There were thirteen members present. 

\t a meeting of the Society held at The Law Society’s Court 
Room, on Tuesday, 25th October (Chairman, Mr. G. A. 
Russo), the subject for debate was ‘‘ That cocktail parties are 
preferable to sherry parties.’” Mr. M. Foulis opened in the 
affirmative ; Mr. P. H. North-Lewis opened in the negative. 
The following members also spoke, Messrs. C. W. Denniss, 
H. J. Dowding, J. M. Shaw, H. Schadtler, EK. V. KE. White, 
H. MacMaster, and C. Baron. The motion was carried by 
one vote. - There were thirteen members present. 








Rules and Orders. 


TuE CROWN OFFICE FEES (WARRANTS AND LETTERS PATENT, 
ETC.) ORDER, 1938. DATED JULY 29, 1938 

I, Frederic Herbert. Lord Maugham, Lord High Chancellor 
of Great Britain, by virtue of the Great Seal (Offices) Act, 1874 
37 & 38 Vict. c. 81), and every other power and authority 
enabling me in this behalf, and with the concurrence of the 
Lords Commissioners of His Majesty’s Treasury, do hereby 
—- rv and appoint that, on and after the 29th day of July, 
1938, the fees now taken in or on behalf of the Office of the 
Clerk of the Crown in Chancery in respect of Warrants under 
His Majesty’s Sign Manual, Letters Patent under the Great 
Seal of the Realm, the appointment of Welsh District Notaries 
and Writs of Summons, shall be abolished. And I do hereby 
appoint the following fees to be taken in or on behalf of the 
said Office under the several heads undermentioned, 
namely : 


£ s. d 
Letters Patent under the Great Seal: 
Heralds ie ae ia era 10 O O 
King’s Counse el: England vr at 60 O 0 
Licence for conveyance of Land in the 
Channel Islands 20 0 O 
Charter of Incorporation or 1” Supple mental 
Charter (England and Wales) 6 65 0 O 





S si d. 
Grant of Title of City e te e% 65 O O 
Grant of Title of Lord Mayor Kd a 20 0 O 
Grant of Separate Quarter Sessions ws 20 O O 
Licence to hold Market bt ns aa 10 O O 
Licence in Mortmain ete 2s 0 6 
Determination of abeyance ofa Barony as 110 O O 
Appointment of Welsh District Notaries : 
On filing a Memorial ai se KS > ae di 
Faculty ae nas a ae oe i2 O O 
Commission to admit a Notary without 
attendance at the Crown Office a 2° 0 3 
On filing a Notice of Opposition ac 1 O 9 
On filing a Reply to a Memorial or a 
further reply ae ok ee 0 1 0 O 
Writ of Summons on the Determination of 
an abeyance of a Barony 100 0 0 


This Order may be cited as the Crown Of tice ¥F ees (Warrants 
and Letters Patent, ete.) Order, 1938. 
Dated the 29th day of July, 19388. 
Maugham, ¢ 
The Lords Commissioners of His Majesty’s Treasury concur 
in this Order. 
James Stuart. 


Tom L. Dugdale. 





THE PATENTS AND DESIGNS AcTs, 1907 TO 1932. 

I, Frederic Herbert Lord Maugham, Lord High Chancellor 
of Great Britain, by virtue of the Patents and Designs Acts, 
1907 to 1932, and all other powers enabling me in this behalf, 
Do hereby nominate and appoint The Honourable Mr. Justice 
Simonds to be the Judge of the High Court to whom an appeal 
shall be made or a_ petition referred or presented under 
section 92 of the Patents and Designs Act, 1907, as amended 
by the Patents and Designs Acts, 1919 and 19382 

Dated this 21st day of October, 1938. 

(Sgd.) Maugham, C. 








Legal Notes and News. 


Honours and Appointments. 


The Right Honourable Sir Frederick Arthur Greer has 
resigned his office of Lord Justice of Appeal, and the King 
has been pleased to approve that Sir HERBERT DU PARCQ, 
i Justice of the King’s Bench Division of the High Court of 
Justice, should be appointed a Lord Justice of Appeal; and 
that Mr. WINTRINGHAM NORTON STABLE, M.C., K.C., should 
be appointed a Justice of the High Court of Justice, King’s 
Bench Division. 

The Lord Chancellor has nominated The Honourable 
Mr. Justice WRo?rTESLEY to be ex-officio Commissioner for 
England under the Railway and Canal Traffic Act.*1888. 

LoRD ATKIN has been elected Treasurer of Gray’s Inn for 
the remainder of the year 1938 in succession to Mr. Richard 
Storry Deans, who died during his term of office. 

Mr. A. D. VICKERMAN, Solicitor, of the Town Clerk’s Office, 
Middlesbrough, has been appointed Deputy Town Clerk of. 
Bebington. Mr. Vickerman was admitted a solicitor in 1934. 


Notes. 


Mr. Robert Bernays, M.P., Parliamentary Secretary to the 
Ministry of Health, has appointed Mr. H. W. Butcher, M.P., 
to be his Parliamentary Private Secretary. 

Mr. Justice Langton will be the chief guest at the twentieth 
annual dinner of the Stage Golfing Society, which is to held 
at the Dorchester Hotel, W., on Sunday, 30th October. 

Mr. E. S. Fay gave an address on ‘* The Administration of 
Justice ’? at the Ladies’ [Imperial Association (Sesame Imperial 
Club) last Wednesday. Mr. Trevor Blakemore, chairman 
of the Sesame Imperial Club, presided. 

The Society of Solicitors and Procurators of Stirling have 
appointed the following office-bearers for the ensuing year : 
Dean of the Faculty, Mr. John M. Mailer ; Sub-Dean, Mr. J. N. 
Hay Brown; Secretary and Treasurer, Mr. John Muirhead. 

Mr. Patrick Gerald Heathcoat-Amory, of Tiverton, Devon, 
has been adopted as Unionist candidate in the Bridgwater 
(Somerset) by-election, necessitated by Sir Reginald Croom- 
Johnson’s appointment as a High Court Judge. i ileathcoat- 
Amory was called to the Bar by the Inner Temple in 1937, 
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4 seaional evening mecting of the members of The | Stock Exchange Prices of certain 














Auctioneers’ and Estate Agents’ Institute will be held at 

29 Lincoln’s Inn Fields. W.C.2. on Thursday. 5rd November | * iti 

at 7 p.m.. when Mr. Sidney H. Motion (Fellow) will deliver a } lrustee Securities. 

paper entitled ** The Valuation of Licensed Premises, with | Bank Rate (30th June, 1932) 2%. Next London Stock 
special reference to Assessment.” Exchange Settlement, Thursday, 10th November 1938. 

A booklet setting out the precautions which may be taken Middle . t Approxi- 
for the protection of water pipes against damage by frost Div Price games mate Yield 
has been prepared by the Technical Information Bureau Months. 26 _ Yield. ae 
of Lead Industries Development Council. The — booklet, = ae 
which is entitled ** The Protection of Pipes.” is obtainable 
on application at the offices of the Dodi 9 19 Hobart Place. | ENGLISH GOVERNMENT omen 7 a 2 s. d. * 8. d. 
Maton Square, S.W.1. Consols 4% 1957 or after... 1074 3 1é “4 $38 

The gold medal of the Auctioneers’ and Estate Agents’ Consols 249; ; : — #490 72 3 9 5 at 

. - : War Loan 33%, 1952 or after “er JD 99}xd 3 10 6 
Institute has been awarded to Mr. J. K. Jaques. of Herne Hill: Ast ‘0 sare MN 1 Fd 313 5/5 . 
the Daniel Watney gold medal to Mr. EK. Brandon, of Funding 4° Loan 1960-90 ... cos "9 ; 13 5 3 e 3 

. ; “ : ; > Funding 3% ’ Loan 1959- 69 saa ates AO 96 32613 43 
Hampstead ; and the institute’s silver medal to Mr. LL. BE. A. Funding 23°, L 195 ID 944 218 213 2 9 
Peiser, of Esher. First place in the preliminary examination esse 29% oe > Bens ve ci . an leaae. 21k ele 
of the institute has been taken by Mr. A. S. KE. Bradfield. Funding 24% Loan 1956- 61 ae AO 874 ° + 7 : > an 
rT cage’ ling ; Victory 4% » Loan Av. life 21 years ... MS 1074 314 5 3 9 10 
Lord Hewart, the Lord Chief Justice, speaking at il Conversion 5% Loan If 944-64 .. MN 110. 4 10 M1 216 6 
ora ; ter : oe onversion 33° Loan 1961 or after AO 993 310 2 
ninth anniversary festival of the Newsvendors’ Benevolent and | Conversion 3% Loan 1948-53 .. MS 99 |3 0 7/3 110 
Provident Institution at the Connaug cht Rooms. W.C ye Conversion 24 0/ Loan 1944-49 . AO 96h 21110218 2 
Monday, referred to the law of libel. whic h. he said, nee de d i a National Defence Loan 3°, 1954-58 33 97 |3 120/13 2 3 
ereat deal of alterat ion, ** When the New \ ear comes, Local Loans 3% Stock 1912 or after JAJO 85 330 7 . 
he said. ae will seriously consider whether 1 will not devote Rank Stock ... ae i? a AO 329 3 12 11 eae 
some of miy leisure moments to an impartial reconsideration Guaranteed 23% Stock (Trish Land 
of the law of libel. Act) 1933 or after ... ee, bee JJ 80s; 3 8 4 -- 

The following members of the Middle Temple have been | Gnaranveed 3% Stock (Irish Land 
elected to Harmsworth Law Scholarships of £200 per annum, Acts) 1939 or after ... oe = JJ; O24 12 8 F 
tenable for three years: C. M. Cadogan. Eton College and India 44° 1950-55... as : MN 1103 41 5/3 8 & 
Magdalen. Oxford: FF. W. Clayton. Liverpool Collegiate | India 34% 1931 or after i JAJO 924 315 8 - 
School and King’s, Cambridge: G. B. Croasdell, Highgate | India 3° 1948 or after ie .. JAJO 78 31611 - 
School and Pembroke, Cambridge: J.P. A. Davidson. | Sudan 44% 1939-73 Av. life 27 years FA 1054 4 5 4,4 3 1 
Charterhouse and St. John’s, Cambridge; ©. N. Foxley Sudan 4% 1974 Red. in part after 1950 MN 105 31510 3 8 8 
Norris. Winchester and Trinity. Oxford; W. D. T. Hodgson. | Tanganyika 4% Guaranteed 1951-71 FA 1073 314 5'3 4 9 
Malvern and Trinity Hall, Cambridge; W. M. F. Hudson, | L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 104 4 6 6'3 1 8 
Imperial Services College and Trinity Hall, Cambridge : | Lon, Elec. I. F. Corpn. 24% 1950-55 FA 90 |215 7;3 5 7 
R. Maudling. Merchant Taylors’ School and Merton, Oxford ; 

R. W. Perceval, Ampleforth College and Balliol. Oxford. COLONIAL SECURITIES 

Public bodies were authorised by Mr. Walter Elliot. the | Australi: (Commonw’th) 4% 1955-70 JJ 1008 3 19 7 BY 2 
Minister of Health. to borrow €24.810.454 for capital ex pendi- Australia (Common th) 3% 1955-58 AO 85} 3 tt) 2 4 1 7) 
ture during the three months ended 50th September, 1958, | Canada 4% 1953-58 soa a MS 1075 ns if S $3 I 
a slight decrease on the amount authorised in the corres- *Natal 3% 1929-49 nee yond iF JJ 99 3 O7)3 2 6 
ponding period last vear when the figure was €25.689.179. New South Wales 3$% 1930-50... JJ MS Slt L 4 1 8 
Housing and education services accounted for more than New Zealand 3% 1945 ote .. AO 91} a ae i ® 
half this sum. the sanctions for these purposes totalling Nigeria 4%, 1963 _see oes oes AO 1064 3 15 I 3 2 1 
C9,.248.014 and £5,041,022 respec ‘tive ly. It is, however, Queenslan 34% 1950-70 ve ve JJ 925 315 8 318 4 
clear from the sanctions of near ly £1.250.000 for the provision *South Africa 34% 1953-73 ... ee JD 1004 3 9 Fis ° 2 
of open spaces and swimming pools and similar projects Victoria 33% 1929-49 ra re AO 934 31410 4 5 O 
that local authorities are not overlooking the need for 
preserving open spaces in areas which are being built) up. CORPORATION STOCKS — F ! 
and for the extension of facilities for open air exercise and Birmingham 3% 1947 or after pas JJ 84 311 e ae 
vames of all kinds. ( roydon 3% 1940-60 — — AO 944 33 G 2 7 ¢ 

*Essex County 34% 1952-72 on JD 1013 39 0'3 7 3 
TS Leeds 3% 1927 or after JJ 834 311 10 — 
| Liverpool 34% Redeemable by agree- 
Court ey ment with holders or by purchase... JAJO 98 311 5 wins 
; London County 24% Consolidated 
Supreme Court of Judicature. Stock after 1920 at option of Corp. MJSD 70 311 5. — 
toTA OF REGISTRARS IN ATTENDANCE ON London County 3% Consolidated 
, 5 nthe Lu - vane k — r ng si of Corp. ae st 3 | . — 
eo ” : . he ; foo 10 anchester 3°% Ii or after ag er; 844 3 ) _ 
iM i y Ap ro “i RI . sta i ~ ’ _ 1CE | Metropolitan Consd. 2$% 1920-49 ... MJSD 95, 212 4 219 8 
a seri Saas ‘Witness “6 — Metropolitan Water Board 3% “A” , 
DATE. Part 1 Witness eae “PR” 10: oe = AO 864 $9 4/3510 3 
Mr. Mr. Mr. j Mr ; Do. do. 370 ne B a 1934-2003 as MS 874 3 gs 7/3 9 4 
Oct. 31 Ritchi Ae ee ane eee Blake P Do. do. 3% “ E” 1953-73 oe JJ 96 3 : 6\;3 310 
~soding Blaker “sae ‘Ritchie ie Noam dlesex C vee te Council 4% 1952-72 MN 1054 3:15 10,310 0 
2 More Jones *Blaket ides Bech Vee =| ee ee 
3 Hicks Beach — Ritchie More Aiea | Nottingham 3% Irredeemable .. MN 84 311 5) | — 
‘ noite Blaker i oe Sheffield Corp. 34°, 1968... — JJ 100 310 0/310 0 
daace=i _— Audecws Ritchie ENGLISH RAILWAY 
Gaour H- Grove I. PREFERENCE STOCKS wae 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice | Gt. Western Rly. 4% Debenture ... JJ 1034 317 _ 
Morton. BENNETT. CROSSMAN. SIMONDS. Gt. Western Rly. 44% Debenture ... JJ 110} 4 1 = 5 _ 
Witness Witness Witness Non- Gt. Western Rly. 5% Debenture JJ 1224/4 1 8 _ | 
— 1. M = i. . Part LL. a Ss. Gt. Western Rly. 5% Rent Charge FA 119) 4 3 8 — 
aaah santa i R- a “oi ; r. Gt. Western Rly. 5% ¢ ons. Guaranteed MA 113 t2¢6 — 
: *Rite! *More icks Beach Andrews Gt. Western Rly. 5% Preference MA 93) 5 611 _ 
Novy. ! —— * Hic ks Beach = Andrews Jones Southern Rly. 4% Debenture - JJ 1034 317 4 
3 *Hicks Roari oe seen Rite hie Southern Rly. 4% ed. Deb. 1962-67 JJ 1055 31510131 0 
4 *Andrews *Ritchi Blaker “ey Seathonn his: 9 —— - = ‘064 538] — 
J : titchic dlake ore ‘ 1€ tly. 59% Preference 96 5 3 8 —_ 

. 5 Jones Blaker Mor Hicks Beach Pemege 

*The Registrar will be in Chambers on these days, also on the days (hie ones over par. 

‘ “4: ° . . . ¢ 1@ Case O1 SULOCKS at a pre vie \ ede 0 as be "alc ‘ 
when the Court is not sitting. at the earliest date; in the aap pe tet te = yen ei a ins 








